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ABSTEACT 

Plaiatiff Williams & Wilkins Company, a medical 
publisher, charges that the Department of Health, Education, and 
Welfare, through the National Institutes of Health (NIH) and the 
National Library of Medicine (NLH) , has infringed plaintiff's 
copyrights in certain of its medical journals by making unauthorized 
photocopies of articles from those periodicals, Modern photocopying 
in its relation to copyright spins off troublesome problems, which 
have been much discussed. Those issues have never before been mooted 
or determined by a court. In this case, an extensive trial nas held 
before former Trial Judge James F. Davis who decided that the 
Government was liable for infringement. On review, hej.ped by the 
briefs and agreements of the parties and the amici curiae, the U.S. 
Court of Claims takes the other position and holds the United States 
free of liability in the particular situation presented by this 
record.. \Author/SJ) 
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Before ("owrA*. Chief Judge. Davts, Skkltox. XrciroLS, 
ICvsuiWA. KuNzio and BKNNE'rr, Judges, 



OPINION 

Davis, Judge, delivered tlio opinion of the court; 

We confront a ^round-broaking copyright infringement 
action under 28 T\S.C. § 14.9.S(b), tlic statute consenting to 
infrin<!:ement suits a^nainst the United States,^ Plaintiff Wil- 
liams & Willcins Conipaiiy, a me^lieal publisher, cliargcs that 
ihe Department of Health. Education, and AVelfare, through" 
the National Institutes of Health (NTH) and the National 
Library of Medicine (NLM). has inf ringed plaintiiPs copy- 
rights in certain of its medical journals by making unautiior- 
ized photocopies of articles from those periodicals. Jlodern 
photocopying in its relation to copyright spins off trouble- 
some problems, ^vhich have been much discussed.^ Those 
issues luive r?ver before b6en mooted or determined by a 
court. In this case, an extensive trial M'as held before former 
Trial Judge James F. Davis M'ho decided that the Govern- 
ment Avas liable for infringement. On review, helped by the 
briefs and agreements of the parties and tlio amici curiae, 

1 Prior to 1000, g provlrtcfl only for pntont InfrlngciDGiit suits ngnlnst 
Uio Petleral Govornineiit. In tlmt year. Congress nmcnded tlic soctlnn to make 
tlio United Stntos liable in moiipy for copj-ri/jhted Infrln^fenient. piirsurint to 
Title 17 of the United States Code, the peneral copyright statute. This Is 
the lirst c()iiyr)K)it cnsg to rrach trial in this court. 

2 We Mflt in tho Appendix, infra, several considerations to these problems. 
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\\ y tuko tlio otlior positloji "lul hold the Uiiitod States frco 
of linbility in llic pnrticiihir situation prcscMitod by this 
rci'ord. 

P 

Vlaintill', though a rolativdy small company, is a nnijor 
liiiUishor of medical journals and books. It publislics 37 
journals, dealing with various medical specialties. The four 
jourjials in suit are Medicine^ Journal of Immunology^ Gas- 
froauferoJogj/y and Phnnvo '^loglcffJ lievicws, Medici no is 
published by plnintiir for profit and for its own benefit. The 
other three journals are published in conjunction with spe- 
cialty medical societies which, by contract, share the journals' 
profits with phiintifi'. The articles published in the journals 
stem irom niaiuiscripts submitted to phiintiiF (or one of the 
medical sociiities) by pliysiciaus or other scientists engaged 
in medical ro.scafch. The journals are widely disseminated 
throughout the United States (and the world) in libraries, 
schools, ph^-sicians' ofliccs, and the like. Annual subscription 
prices range from about $12 to $44; and, due to the esoteric 
nature of tlie journals' subject nnittcr, the number of annual 
subscriptions is relatively small, ranging fi*om about 3,100 
(Phannarologlcal RevtewH) to about TiOOO {Gastvoenter- 
ology), Most of the revenue derived from tlie journals comes 
from subscription sales, though a small part comes from 
advertising/ The jourinils are published with notice of copy- 
right in plaintiff's name. The notice appears at the front of 
the journal and sometimes at the beginning of each article. 
After publication of each journal issue (usually monthly or 
bimonthly) and after compliance with the requisite statutory 
requirements, the Register of Copyrights issues to plaintiff 
certificates of copyright registration. 

NITI, the Government's principal medical research orga- 
ni;tation, is a conglomerate of institutes located on a 
nmlti-iici'e campus at Bethesda, MarylaJid. Each institute is 
concerned with a particular medical specialty, and the insti- 

^We borrow, with some niodlficatiojis. the plntenicnt of fncts froni the 
opinion of Trial J ml go Jamoa V. Dnvls. 

*E.g,, tlie November 1950 issue of 2fcflfrin€ has $G pngos, four of which 
carry eoinmerclal product adTcrtislng. Tlic August 1005 Issue of Journal of 
TmmunoJoffy has 200 pnges, nine of whiel) enrry eommerclnl product 
advertising. 



4 

tutcs conduct their activities by way of hoOi infraimiral 
research and grants-in-aid to private individuals nfid org.i- 
nizations. NIH employs over 12,000 persons— 1,000 are 
science professionals and 2,000 havol doctoral d^^grccs. To 
assist its intrannirnl programs, NIIT maintains a technical 
library. The library honses about 150,000 volumes, of which 
about ?iO,000 are books and the balance scientific (principally 
medical) journals. The library is open to the public, but is 
used mostly by NUT in-house research personnel. Tlie 
library's budget for 1070 was $1.1 million; of this about 
$85,000 was for the purchase of journal materials. 

The NUT library subscribes to about 3,000 different jourJial 
titlos, four of which arc the journals in suit. The library 
subscribes to two copies of each of the journals involved. As 
a general rule, one copy stays in the libraiy reading room 
and the other copy circulates among intei*ested NUT person- 
nel. Demand by NIIT research workers for access to plaintiff's 
* Durnals (as well as other journals to which the library sub- 
scribes) is usually not mei by in-house subscription copies. 
Consequently, as an integral part of its operation, the library 
runs a photocopy service for the benefit of its research staff. 
On request, a researcher nan obtain a photocopy of an article 
from any of the journals in the library's collection. Usuall/, 
researchers request photocopies of articles to assist thejn 
their on-going projects; sometimes photocopies are requested 
simply for background reading. The library does not monitor 
the reason for requests or the use to which the photocopies 
are put. The photocopies are noi*: returned to the library; 
and the record shows that, in most instances, researchers I'-oep 
them m their private files for future reference. 

The library's policy is that, as a rule, only a single copy 
of a journal article will be made per request and each request 
is limited to about 40 to 50 pages, though exceptions may be, 
and have been, made in the case of long articles, upon 
approval of the Assistant Chief of the library branch. Also, 
as a general rule, requests for photocopying are limited to 
only a single article from a journal issue. Exceptions to this 
nile are routinely made, so long as substantially less than 
an entire journal is photocopied, less than about half of 
the journal. Coworkei-s can, and frequently do, request single 
copies of the same article and such requests are honored. 

ERIC 
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Four rcgulnrly nssigncd cinployoiis opcnito the NIH photo- 
copy cqnipniciit. The equipment consists of microfilm ciiinerns 
and Xerox copying machines. In 15)70, tho Mbrary photocopy 
budget was $80,000 and the librnry filled 85,744: requests for 
photocopies of journal articles (including plnintifr's jour- 
nals), constituting about 930,000 pages. On the uverngo, a 
journtil article is 10 pages long, so that, in 1970, the library 
made about 93,000 photocopies of articles. 

NLM, located on the Ret' da campus of NIH, was for- 
merly the Armed Forces Mo ual Library. In 1950, Congress 
transfprred tho librnry froni the Department of Defease to 
the Public Health Service (renaming it the National Library 
of Medicine), and declared its purpose to be * * to aid 
the dissemination and exchange of scientific and other infor- 
mation important to the progress of medicine and to the 
public health * * *r 42 II.S.C. §275 (1970). NLM is a 
repository of much of the workFs medical literature, in 
essence a "librarians' library.'' As part of its operation, NLM 
cooperates with otlicr libraries and like research-and- 
education-oriented institutions (both public and private) in 
a so-called "interlibrniy loan" program. Upon request, NLM 
will loan to such institutions, for a limited time, books and 
other materials in its collection. In the case of journals, the 
"loans" usually take the form of photocopies of journal 
articles which are supplied by NLM free of charge and on 
a no-return basis. NLM's "loan" policies are fashioned after 
the General Interlibrary Loan Code, which is a stateuicnt of 
self-imposed regulations to be followed by all libraries which 
cooperate in interlibrary loaning. The Code provides that 
each library, upon' request for a loan of materials, shall 
decide whether to loan the original or provide a plioto- 
duplicate. The Code notes that photoduplication of copy- 
righted materials may raise copyright infringement prob- 
lems, particularly with i-egard to "photographing v)hole 
issues of periodicals or books with ciurcnt eopytights^ or in 
mti\nrig iimUij}le copies of a publication." [Emphasis in orig- 
inal text.] NLM, therefoi'e, will provide only one photocopy 
of a particular article, per request, and will not photocopy 
on any given inquest an entire journal issue. Each photocopy 
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reproduced hy XLAf contains n slnteinoiit in tlie miii|jin, 
"'J'liis a sinnfli* pljotostutic copy made by tlie National 
Libraiy of Medicinr Tor pnrposos of study or rosoarcl) in 
lieu of leiidin/j: the oripfinat.'' 

In ivcont yoars NLMs s(at<»d jiolicy be{»n not to [111 
requests for copies of articles from any of UH journals wliich 
ai'o lucludod in a so-called "wiilely-available list.-' TJatlierJlie 
re<|uester is rnrnislied a eo])y of tlie ''widoly-available list*' 
and the lunnes of the ivifional niedicnl libraries which are 
presumed to have the jonrnals listed. Kxcci>tions are some- 
(inies uia(h* to the policy, parlicnhtrly if the requester has 
been ausnccessfnl in ohtaiuin^jf tlio journal elsewhere. The 
four journals involved in this suit are listed on the "widely- 
available list." A rejection on the basis of the 'Svidely-avail- 
able list" is made only if the article roquesied was published 
durinnr the piecediufj 5 years, but requests from Govennneut 
lil>ruries are not refused on the basis of the "widely-available 
list/' 

Also, NLM s policy is not to honor an excessive number of 
requests from an individual or an institution. As a general 
rule, not more tban 20 requests from an individual, or not 
jnoi'c tJian 30 requests fi'om an institution, '^vithin a month, 
will be honored. In 1008, NLM adopted tJic policy th»t no 
more than one article fwm a siugle journal issue, or three 
from a journal volume, would be copied. Prior to lOfiS, NLM 
had no express policy on copying limitations, but endeavored 
to prevent "excessive copying." Generally, requests for inor'* 
tlian 1)0 pages of material will not he honored, tliongh ex- 
ceptions arc sometimes made, particularly for Government 
institutions. Requests for more than one copy of a journal 
article ai'e I'ejccted, without exception. If NTi^f receives a 
request for more than one copy, a single copy will bo fur- 
nished and the requester ad\'ised that it is NLM's policy to 
furnish only one copy. 

In 19fi8, a representative year, NLM received about 127,000 
requests for interlibrary loaTis. Requests wererreceived, for 
the most part, from other libraries oi* Government agencies. 
However, about 12 percent of the requests came from private 
or commercial oi'ganizations, particularly drug companies. 
Some requests were for books, in which event the book itself 
was loaned. IVfost requests wqrc for jonrnals or journal arti- 

ERLC 
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cli\s; and about 120,000 of tlio requests were filled by photo- 
copying single article-s from journals, inchuliiig plaintiff's 
journals. Usually, the library seeking an intoHibnu-y loan 
from NLM did so at the request of one of its patrons. If 
the **loan'' was made by photocopy, the photocopy was given 
to the patix)ii who was fi-ec to dispose of it as ho wished. N \jV 
made no effort to find out the ullimatc use to which the photo- 
copies were put; and there is no evidence that borrowing 
libraries kept the "lonn^' photocopies iu their permanent 
collections for use by o(her patrons. 

Defendant concedes that, within the pertinent accounting 
period, NOI and the NIII library made at least one photo- 
ropy of each of eiglit ai'ticles (dosigiiatotl by plaijitiff as ilio 
Count I-to-('Onnt VII [ articles) fron^ one or more of the 
four journals in suit. These requests, as shown at the trial, 
were made by NTH researchers and an Army medical ofTicer 
(stationed in Japan) in connection w^ith their professional 
work and were used solely for those purposes. In seven of the 
eiglit counts in the petition, the article requested was more 
■ than two years old: in the eighth instance it was 21 o^' 22 

months old. 

\ II 

We assume, for the purposes of the ca.sc, but witlioiit 
deciding, that plaintiff is the proper copyriglit owner and 
entitled to sue here,-'"' and we agree with plaintiff that, on 
; that assumption, it can sue for infringement of tlie eight 

separate articles.*^ Tliis faces as squarely witli tlic issue of 
: infringement. 

Perhaps tlie main reason wliy determination of the ques- 
tion is so difficult is that the text of the Copyright Act of 
lOOOj wliich governs the case, Joes not suppjy, by itself, a 

Tk»fcnaaiit vlKorOMsly cnntpstti the piibllHlier's claim to he tlio copyright 
"proprietor"' nnd Its rl^rlit to mia In this court. Tho nrRument Is thnt the 
Indivldunl niithora o£ the urtlclcs arc the owners and tUey luivc not nnsigncd 
tliclr rl;:hts to plaintiff. 

Si'otlon 3 of the copyrl;?ht »tntnto. 17 U.S.C. §3, snys thnt, "* * * [tlhe 
coi^vrltjht upon composite works or porlotlleals shnll pWi} to the proprietor 
thereof n\\ the r\tO\tn hi resiiccl thereto which he wonid have If each pnrt were 
IndlvidiiaUy copyrighted under this tlHe." This means, and was Intended 
to provhlo, that eacli artlclu In the Journals Is protected from Infringement 
to the saniG extent as the entire lyaiie. Advertisers F.xch., Inc. \\ LauJCt 29 F. 
Siipp. 1 (W.D, Pa, 1030) ; Kitiff Features SymUcatc v, Fleischer, 200 F. 533 
' (C. . 2, 1924). 

eric: 
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clear or satisfactory answer. Section 1 of the Act, :{7 U.S.C. 
§ 1, declares tluib the copyright owner "shall have the ex- 
clusive right: (a) To print, reprint, publish, copy, and vend 
blio copyrighted' work; * * Read with blindere, this 
language might seem on its surface to be all-conipreliensivo— 
especially the term "copy" — but we are convincedj for several 
reasons, that "copy" is not to be taken in its full literal 
sweep. lu this iiistaiAcc, as in so many others in copyright, 
"[T]he statute is hardly unambiguous * * * and presents 
problems of interpretation not solved by literal application 
of words as they arc ^normally' used * * *." DeSylva v. 
Ballentine, 3/51 U.S. 570, 573 (1950). See, also, Fortnightly 
Corp, V. United Artists Television, Inc\, 392 U.S. 390, 385-9'6 
(19G8). 

The court-created doctrine of "fair use" (discussed in Part 
III, infra) is alone enough to demonstrate that Section 1 
does not co^ er all copying (in the literal sense). Some forms 
of copying, at the very least of portions of a work, are uni- 
versally deemed ih.muiic from liability, although the very 
words are reproduced in more than de minimis quantity. 
Furthermore, it is ahnost unanimously accepted that a 
scholar can make a handwritten copy of an entire copy- 
righted article for his own use, and in the rra before photo- 
dnpHcatioi; it was not uncommon (and not seriously ques- 
tioned) tliat he could have his secretary make a typed copy 
for his personal use and files. Tliese customary facts of copy- 
right-life arc among our givens. The issue we now have is 
tlie complex one of whether photocopying, iji the form done 
b> NUT and NL^I, should he accorded the same troa.ment — 
not the ministerial lexicographic task of deciding' that 
photoduplication necessarily involv s "copying" (as ot course 
it docs in dictionary terms). 

One aspect of the history and structure of the 1009 Act 
offers another reason for refusing to give "copying" in Sec- 
tion 1^ as applied to these articles, 'ts simplest "ordinary" 
reach. It is pointed out to us. on t\\:\ oasis of analysis of the 
c( pyright laws from 1790 to 1909,^ Mmt the early statutes 



'Congress enacted the ir?t copyrljih* Mntnti. in 1790 (Act of Mny 31, 1700, 
ch, ?5, 1 Stnt 124). Tuort»after, tlic si 'tuio vns Tovlsed from time to time, 
notably In 1802, lfi3.?, 1S70, and IS^a. In 1900. the present statute was 
passed (Aet of March 4, 1900, eh. 320, 35 Stat. 1075) and later was codified 
as J 7 U.S.C. (Act of July 30. 1047, 61 Stat. 052^ . 
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distinguished "copying" from "printing," "reprinting," and 
"publisliing," and provided that tho copyright in books is 
infringed by "printing," "reprinting" and "publishing," 
whilo tlic copyright in other works (e.r/., photographs, paint- 
ings, engraving, drawings, etc.) is infringed by "copying." 
Cf. Ilarpev v. Shoppell, 20 F. 519, 520 (C.C.S.D.N.Y. 1886). 
The 1909 Act obliterated any such distinction in its text. It 
provides in § 5 a list of all classes of copyrightable subject 
matter (including books and periodicals), and says in §1 
tluit the owner of copyright shall have the exclusive right 
"to print, I'cprint, publish, copy and vend the copyrighted 
work." Thus, the 1000 Act, unlike the earlier statutes, does 
not expressly say which of the proscribed acts of § 1 apply 
to wJiich classes of copyrightable subject matter of § 5. De- 
f^Midant aj'd soinc of the amici say that, to be consistent 
with the in ent and purpose of earlier statutes, the "copying" 
proscription of § 1 should not apply to books or periodicals; 
rather, only the proscribed acts of "printing," "reprinting" 
and "publishing" control books and periodicals. The pro- 
ponents of tliifi view stress that the legislative history of the 
1900 legislation does not suggest any purpose to alter the 
previous coverage.** 

This is quite a serious argument. Plowcver, in view of 
Congress's general inclusion of the word "copy" in Section 1 
and of the pmctice under the Act since 1909, we are not 
ready to accept fully this claim that infringement of periodi- 
cal articles can come only through "printing," "reprinting" 
or "publishing," But Tve do believe this point — that there is a 
solid doubt whether and how far "copy" applies to books 
and journals — must be taken into account in measuring the 
outlines of "copying" as it involves books and articles. 

Adding to this doubt that "copy" blankets such printed 
matter is the significant implication of a special segment of 
the background of the 1009 statute, a sector of history which 
^s peripheral bat revealing. The then Librarian of Congress, 



»For Instance, H.R. Rep. No. 2222, GOth Conjr:r2d Sess. 4 (1009) states: 
"SulisecHon (n) of Boctlor* adopts without change tlie phraseology of sec- 
tion 4052 of the Revised Statutes, and this, with the Insertion of the word 
*copy,' practically adopts the phraseology of the first copyright acc Congress 
ever passed — tliat of 1790. Many amendments of this were suggested* but 
the committee felt that It was safer to retain without change the old phrase* 
ology which has been so often conctrued by the courts." 



10 



Hi»rl)ort Putiiuni. was the loiulin*;: public s|K)iisor of that 
Act (oiUsido of C'o]i«ri'css ilsolT), and was intiinatxily in- 
volvi'cl in itri [nvpanUion rroni at hmst IDUU on. Wliile iha 
bill was boiii;: coiisidiMvd in Conytvss, tbe Library's IDOS 
"Knlos and PnicLieo Governing the Use and Issue of Books,** 
p. 0, specifically provided : 

^^*'Photograj)hinrf» P]ioto<pni piling is freely permitted. 
Tbo jiernussion cxteJula to the Innldinfj itself and \\w\ 
of its ])ai'ts, inclndni^ the mural decorations. // e:r^' mis 
to avtidcH heaving claim of ('opi/rif/Iit^*h\\t thf^ library 
^dves no assurance thut the i>boto'^rapli ni'^. Ue repro- 
duced or rejiublislied or placed on sah». ' nose arc niat- 
toi^s to be settled with the owner of the copyright" 
(emphasis added). 

After t>e 1000 Act Wanie law, the Library continued the 
same pro.ision. The 1!J13 voision of the "Rules and Prac- 
tice" added the following on "Photostat," after the above 
paragraph on *'Pliotographing*' : 

Plioto-du )ru;ates of books, new.s papers, iv j is, etc. can 
I v ^^nruislied at a reasonable rate by Jueans of the pboto- 
.stal, installed in the Chief Clerk's Oflice. Apply to the 
Chief Clerk for a fachedulc of chargres. 

Latei* editions, throu^rliont Dr. Pnfnanrs tenure (which 
ended in 1930), contained the same or comparable provi- 
sions.^^ Indeed, wl en ho left his post in 10)^0, he Avas honoi-ed 
by til?. American Council of Learned Societies because 
(among other tilings). "Yon have led in adapting the most 
modern, photograi)hic processes to the needs of the scholar, 
and have * " made widely available for j>urposes of re- 
search copies of your collections * * This illuminating 
slice of history, covering the time of enactment and the first 
three decades of the 1900 Act, slmuld not he ignored. 

These are thi' loading reasons why wc cannot stop with 
the dictionary or "normar^ definition of "copy'' — nor can 
we extract much affii'mative help from the surfacial legisla- 
tive text. As for tlie otlier rights given in Section 1, "vemV* 
is clearly irrelevant (since NIH and NLM do not sell), and 
the applicability to tliis case of "print," "reprint'' and "puh- 
lisli" is more dubious than of "copy." The photocopy process 



•Tliore wns an 1011 edition, but no copy has been locntcd. 

"The Llbrnry^s current practice la (Jescrlbed In Part IIIj 3, note IC, infra. 
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of Xlll and NLJI, ck^scnbod in Pin t I, aupra^ does not even 
amount to prin^in^ or rc^printiiijj in the strict dictionary 
scnso; iind il' the words bi» nscd more broadly to inchiclc all 
intM'huniciil rci)rodni'tion of a nmnher of copies, they would 
still not cover the nudiin^ of a single copy for an Individnul 
re([m'ster. If the requester Irinself jnnde a photocopy of the 
article for his own use oji a inaehijie made avuihible by the 
library, he might conceivably be "copying'' but he would not 
be ^'printing-' or "reprinting/' The library is the same 
]K)sition when ii'spouding to the demands of inv vidnal rc- 
searchoi"S acting separately. 

For similar reasons there is no ^^pnbliealitm" by the lil)rary, 
a concept which invokes giMiera! dis*| rii)ution. or al h^ast a 
supplying of the material to a fairly large grou])/' The 
author of un nncopynghted manuscript docs Jiot lose his 
conuuou law riglits, via publication, by giving pbotocopivs 
lo his frien<ls for coniuient or Ihcir personal use — and publi- 
cation for Section 1 purposes would secni to have about tlie 
same coverage. lu any event, the hitherto uncodided pi'in- 
ciples of "fair use" apply to ju'iuting, reprinting, and publish- 
ing, us well as to copying, and therefore the coHocation of 
general words Congress chose for Section 1 is necessarily 
inadequate, hy itself, to decide this case. 

Ill 

III the nfty-(»dd years since i\w 1009 Act, thv major tool 
for probing what physical copying amounts to unlawful 
'^copying'* (as well as whatsis unlawful "j>rinting," ''reprint- 
ing" and "publishing") has been the gloss of '^fair use" wliicli 
the com'ts have put \v/6n the words of the statute. Pivcisely 
because a deterjnii>a(tion that a use is "fair," or "unfair,'' 
depends on an evaluation of the complex of individual and 
varying factn^'^ Ijearhig upon the particiilar use (sec ILK. 
Ri:r. No.^^ Odlh Cong., 1st Sess., p. 20), there has i)eeu no 
exact oi;/<1efailed definition of the doctrine. The courts, con- 
giessioiuil connnittees, and scholars have had to be content 



iJTo tljr i^xwnt tlint MdnrJllan Co. \\ Khiff, 2*2:1 K 802. (D. Mjiss. iOH). 
imiy posHlMy stij»j;i».st that "pubncntlon" can oi'<!«r through shuple lUstrUmtion 
to a wry amuM rcwtrlcUul g^oup^ for a siieclal iiuipost, wa think th« oiiUilon 
fjoeB too fur. 
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with n gpiiorni listing of tho iiinin coiisidonitioiis — to^ottior 
with thv oxaniplo of specific insttMiccs n;1od **fuir^' or "un- 
fair." Thoso ovornll fncloi's are now said to bo: (a) tlio pur- 
pose! and characrcr of the iiso, (b) tho nature of tho 
copyri^litrd work, (c) Ihc amount and substantiality '^f tho 
matorial used in i-ohition to tho copyrighted work as a whole, 
and (d) the elFect of tho use on a coj)ynj:ht owner's potential 
market for and vnhio of liis work, 

Tn addition, tho development of "fair use" lias been infhi- 
cnced by some tension between the direct aim of tlie copy- 
right privilege to ^rant the owner n riplit fmm wliich he 
can reap financial benefit and tlie more fundamental purpose 
of tlie i)rotection "To promote the Pro^rfoss of Science and 
the useful Arts/' U.S. Const., art. 1, §8. The House com- 
mittee which recxiiniuended the lOOf) Act said that copyrip:ht 
was '*fn]ot prifnarily for the Ixinefit of the autlior, but pri- 
marily for the benefit of the public." II. Hkw No. 2222, 
GOtli Coup., 2d Sess., p. 7. The Supremo Couit has stated that 
"The copyrijrht law, like the patent statutes, makes reward 
to tlie owner a secondary consideration." Mazer v. Sfein^ 347 
TT.S, 201, 210 (lOni) ; UnUal Sfafes v. Paramount Pwtures, 
^34 U.S. 131, 158 (1048). f(ee Rreyor, The Umasj/ Cohc for 
Copyright: A ntudyof Copyright in BooJcs^ Photocopies, a7^d 
Computer Progratns^, vS4 Ilarv. L. liev. 281 (1070). To serve 
the constitutional purpose, "^courts in passing upon pnrlic- 
nlar claims of infrin^ronicnt must occasionally subordinate 
the copyright holders interest in a niaximinn financial return 
to tho ^rea^or piilllic inteivst in tbe development of art, 
.science and industry.' Berlin v. E.C, Puhlications^ Inc, 329 
F. 2d 541, 544 (2d'Cir. 1004). Whether tlie privilege may 
justifiably be applied to particular materials tunis initially 
on the nature of the materials, e.^;., whether their distribution 
would serve the public interest in tbe free dissemination of 
information and wbcthortheir preparation requires some use 
of prior materials dealing with the same subject matter. 
Consequently, tljo privilege has been applied to works in tho 
Holds of science, law, medicine, Instory and biography*" 
Ronemont EiUe^^riscs, Inc, v. Random Ilouse^ Inc,^ 366 F. 2d 
303,307 (C.A.2, 1966). 

It lias sometimes been suggested that the copying of an 
entii-o copyriglitod work, any such work, cannot ever be 



13 



"fair use/' but this is an overbroad gciionilizatioii, unsup- 
ported by the decisions " and rejected by j'ciirs of accepted 
practice. The handwritten or typed copy of an article, for 
personal use, is one illustration, let aloro the tliousunds of 
copies of poems, songs, or such items ^^hicll have long been 
made by individualj^, and sometimes given to lovers and 
othei'S. Trial Judge James F. Davis, who considere<l the 
use now in dispute not to bo "fair," nevertheless agreed that 
a library could supplv singlo photocopies of entire copy- 
righted works to attorneys* or courts for use in litigation. It 
is, of coni'se, eonnnon for courts to bo given pliotocopies of 
recent decisions, with the publishing company's headnotes 
and arningemcnt, and sometimes its annotations. There are 
other examples from everyday legal and personal life. Wc 
cannot believe, for instance, that a judge who makes and 
gives to a colleague a photocopy of a law review article, in 
one of tlw smaller or less available journals, which bears 
directly on a problem botli judges are then considering in a 
cac>e before them is infringing the copyright, rather tiian 
making "fair use" of his issue of that journal. Similarly witli 
the photocopies of particular newspaper items and articles 
which am frequently gi\'cn or sent by one friend to another." 



"AfOrt V. Pacific Tel. i(- Tel Co., :>! F. 2(1 484. 480 (C.A. 0, 1037) and 
Public Affaira A880ClatCM, Juc, v. Rickox-er, 2S4 F. 2(1 202, 272 (C.A.D.C. 1960). 
i^acattd and remanded, .^nf) U.S. lit (10G2), which are often cited lii this 
ccane(rtlon» both involved nctiitil txihliciitlon nnd distribution of many ccipIeR, 
not the simple making; of n copy for individiml personal or reRtrl':ted use. In 
Wmol V. Crowy 300 P. 2a 777 (C.A. 8, 10G2^ , 48 copies of the copyrighted 
soni? wero mntlc and tllstribiited. nnd there were a number of pnblle perform- 
ances using these copies. It was ns if iha defendnnt had purchased one copy 
of Hhect mu»ic and then diipUcnted It for nn entire chorus. 

On the other hand, Kew York Trihnnc, Inc. v. Otia Co., 39 F, Supp. 07 
(S.D.N.Y. 1041). shows that copying of nn enHr«? copyrighted item is not 
enough. In itself, lo preclude application of **falr use.*' Although it wns 
nlrcndy plain that an entire copyrighted item (n newspaper editorlnl) had 
been reproduced, the court ordered further proceedings to tnkc nccount of 
oMier factors. 

^ Vomer Clnpp, former Acting Librarian of Congress, bns Pointed out some 
of me u«es of a photocopy for which the Mbrnry copy original is unsulted 
(Can Copyright Law Respond to the iVcw Technologyt, 01 Law Lib. J. 387, 
407 (lOGS) : 

**I caunot submit the originnl convenlenily In a court» in n suit of law. I 
cannot pnt the original into my filing cabinet. I cnn't shuffle it with notes in 
preparation for an address. I cnn*t make notes on it. I can't conveniently 
give it to a typist. I can't use It ns printer's copy. I cnn't send it through the 
mnil without serious risk of loss of an original. With n photocopy I can do nil 
these things and more, and this Is the reason I want a copy." 
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Tlioiv Is, in .sliort, no inflrxiMc rule oxcliidinf: iin ontiiv copy- 
ri«rhtc'd work IVoin luvn a{ ^'Tnir InstoiuL tho cx- 

toiit of {]\v c'opyinjr is ono iiuporhnit- I'lictor, hut only on(\ 
to 1)0 talfon into iircnnnt, uloiifj: witli sovcrul otliors. 

Uiulor tliosi* nvor-nll stinulnrcls, wo Inivc wci^rlu'd I ho 
multiplicity ol* fiiclors convoi'^riii^r oji Iho par'ticulnr use of 
plnintitrs innterial nnulo. hy NTTI luul NT^M, ns slmwn by 
this ivcord. Thoro is no i)rior docision wliicli is dispc)siti\'o 
and Inirdly nny that can ho oallod ovon oloso; wv hiwv liad 
to mako our own aj)praisal. 'I'lio majfuity of tlio "ourt has 
ronchidcd that, on this iv<'nrd, tho {'haltontxod nso shoidd ho 
dosijjfiiatod '"fair." not •Minfair.'' In (lio rost of thi.s ])art. of 
our npinion, wo dis^niss .sv / vV/////? tho \arioiiK consitloration.s 
whi''l! nioi'p^ to tlmt ronohision, Uiit wo can holp focus on 
what is probably I lie coro of our evaluation l)y stating snni- 
niarily. in advance, Mirco pi*n positions \vc sb.all considor at 
.!Xvoat(M* Icufrth: First, ])laintifr has not in our viow shown, 
and thoro i.s inadcfjiiatp reason to boliovo, that it is being 
or will be banned substantially by those specific practices 
of XIIT and NL;\r: second, we arc convinced that medicine 
and medical research will be injured by holdhip^ these par- 
ticular practices to bo an infrinnfomont; and, third, since tlio 
problem of accommoda tinker the inteivsts of science with 
those, of tlio pnblisherri (and authors) calls fundamentally 
for l(>^*islative sobition or fjjuidance, which lias not yet been 
fjiven, we should not, dnrinor tlie per*iod before congressional 
action is forthcomiufr, place such a risk of harm upon science 
and modicine, 

1. ^yo start by einphasizijig tliat (a) NTH and XTvM are 
non-profit institntiojis, devoted solely to the advancement 
and dissemination of medical knowledge which they seek 
to further by the challenged practices, and are not attempt- 
ing to profit or gain financially by the photocopying; (b) 
tlic medical researchers who haye asked these libraries for 
the photocopies are in this particulai* case {and ordinarily) 
scientific I'eseai^Iiei's and practitioners who iiced tlic articles 
for personal use in their scientific work and have no purpose 
to i-odnplicate them for sale or other general distribnt.ion ; and 
(c) the copied articles arc scientific studies useful to the 
requescoi's in their work. On both sides — library and re- 
questor — scientific progress, untainted by any commerical 
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lliuw fioin tlie re])i'ocliU'tion, is ihv luilhnnrk of tlic "svliolc 
rnti'i*])!'! :r of (luplirntion. TIumv h is l)foa no atlcinpt ta tnis- 
a]i|}ro]»riato ilio work of oiirliiM* setontific writei's for for- 
biddiMi vmh^ but riillior ni; oll'ort to fiiun (.»asii\ access to tlic 
jnnhM'ijt) for study and ivsoarcli. This is ijupoHaut booaiiso 
it is ?t»ttlc<l that, in <x(Mu»rjil, the huv frivcs cop yiiiff for scioii- 
iilie pni'posos a wide seopo. See^ e.g , Rose mo tit h*ntrj'/t}'h^s^ 
/ Kc, \\ h\fnyfotfh f/otffte, Inc,^ sitptv. F. 2d at liOG-OT; 
/.i;r'/r's', liir, V. CohiDihkt B road vast mg Sf/steffu fur,, 131 F. 
Sup]). 105. 175 (S.D. C al. 11)55), ////V, 2:io F. ^d 5.T2 (C.A. 
!). 105(0, ifffW hy ffn iUjU^tlig dJvUtvil Oo'Ufvf. c^5G RS. 48 
(105S) : (hrenhJew Xoh/r. 151 F, Siipp. -15, G7'-G.S (S.D.N.Y. 
1057) : Thompson v. (rc^jwhaH-, 04 F. Supp. 45:; . 454 
iS.n.X.^'. 1050): Ueftn/ Holt tf- Co. v. TJggcft & Myers 
Tohtrro Co., i2:^ F. Sni)p*. ^02, :^04 (E.D. Pa. 10:18). 

2. lU>t]i ]il)i*ai*its liavo declared nnd enforced reasonably 
-trict limitations \vhi<.h. lo our miiuL kee]i the duplication 
within ajipropriato fonfine.'^. Tlie details are sot forth in 
Pai't T sffpvfK and in onr findin^js. Poth institutions normally 
I'cslrirt copyiTifl; on an individual request to a siiurle copy of 
a sin^rle article of a journal issue, and tx) articles of less than 
50 pafiies. Thougli except-ions are ma/le. they do not appear to 
be excessive, unwarranted, or irrational. For instance, thoncrh 
on occasion one person was shown to hare ordei-od or received 
more than one photocopy of- the same article, the second co]\v 
was for a colleafXuc\s use. or to replace an illenrihlo. or un- 
delivered C(>py« Some care is also taken not to have excessive 
coi)yin^ from one issue or one volume of Wie periodical. While 
a certain amount of duplication of articles does, of course, 
occu!\ it does not appear to bo at all beavy.** There is no 
showing whatever that the «*ocipients use tlu* libraries' photo- 
copyinor process to sell the copies or distribute them bi oadly. 

NIH responds only to requests from its own personnel, so 
that its entii'o photoduplication system is strictly "in- 
house" — in the same way that a ^court's library may supply 

i» Ono Rurvey of NITl oporntionfl rIiowr only 4 Instniipos of rlnpllcntion In 
ovor 200 rpqiiests : nt NLM, ns of 1004, duplication occurrocl nt n 10*/r rate 
In the 102 most honvlly used Journnls CconRtltutlnpr ono-thlnl of total re- 
quests) ; If nil requests wore considered, the rato would bo less. The Sophar & 
rTt'Uprln report (see Appendix), which Is not friendly to library photocopylnpr, 
est I mates that for libraries generally the dnpMcatlou rate was about 3% 
(p. III). 
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a judge of that court with a copy of a law journal article or 
a rci:)ortcd decision. NLM fulfills requests more generally 
but it has adopted the practice of not responding (outside of 
the Government) where the article appears in a recent (pre- 
ceding 5 years) issue of a periodical on its ^^widely-available 
list". The result is tl;at the duplication of recent issues of 
generally available journals is kept withm the Government, 
and distribution to the larger medical public is limited to 
older, less available issues and to journals which are harder 
to obtain from medical libraries. It is a fair inference, sup- 
ported by this record, that at the very least in the latter 
classes the demand has been inadequately filled by reprints 
and the publisher's sale of back issues. See^ also, Part III, 4, 
m/ra. In those instances not covered by "five year" policy, 
the impression k a by the record is tliat, on the whole, older 
rather than current articles were usually requested. 

Brushing aside all such breakdowns, plaintiff points to the 
very large number, in absolute terms, of the copies made each 
year by the two libraries. We do not thinic this decisive.^^ 
In view of the large numbei^ of scientific personnel served 
and the great size of the libraries— NIH has over 100,000 
volumes of journal materials alone, and NLM is currently 
binding over 18,000 journals each year— the amount of copy- 
ing does not seem to us to have been excessive or dispropor- 
tionate. The important factor is not tlie absolute amount, but 
the twin elements of (i) the existence and purpose of the 
system of limitations imposed and enforced, and (ii) the 
effectiveness of that system to confine the duplication for 
the personal use of scientific personnel who need the material 
for their work, with the minimum of potential abuse or harm 
to the copyright owner. The practices of NIH and NLM, as 
shown by the record, pass botli of these tests, despite the 
large number of copies annually sent out. 

Without necessarily accepting the fuli sweep of the con- 
cept that the library is nothing more than the individual 
requester's ministerial agent, we do agree that the NIH and 
NLM systems, as described in the evidence, arc close kin to 
the current Library of Congress policy, see note 16, tnfra^ 



« In 1970, NIH copied 85,744 and NLM 03.746 articles. 
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of maintaining machines in the library buildings so that road- 
el's cs>n do their own copying. The principal extension by 
NLM and NIH is to service requesters who cannot conveni- 
ently come to the building, as -well as out-of-town libraries. 
But the pei-sonal, individual focus is still present. The reader 
-who himself makes a copy docs so for his own pei-sonal work 
needs, and individual work needs are likewise dominant in 
hho reproduction programs of the two medical libraries — 
programs which are reasonably policed and enforced. 

3. We also think it significant, in assessing the recent and 
current practices of tlic two librnries, tlmt libra i-y plioto- 
copying, though not of course to the extent of the modern 
development J lias been going on ever since the 1009 Act was 
adopted. In Part II, supra^ we have set forth the practice of 
t.\e Library of Congress at that time and for many years 
th >reaftcr.^^ In fact, photocopying seems to have been done 
in the Library at least from the beginning of this century. 
Can Copyright Law Respond to the Neza Technology? Gl 
Law. Lib. J. 887, 400 (1968) (comments of V. Clapp). In 
1935 there was a so-called "gentlemeirs agreement"' between 
the National Association of Book Publishers (since defunct) 
and the Joint Committee on Materials for Kesearch (repre- 
senting the libraries), stating in part: "A library * * * 
owning books or periodical volumes in which, copyright still 
subsists may make and deliver a single photographic repro- 
"duction * * of a part thereof to a scholar representing in 
writing that he desires such reproduction in lieu of loan of 
such publication or in place of manual transcription and 
solely for the pin'poses of research * * Though tliis 
understanding discountenanced pliotoduplication of an entire 
book it was regularly construed as allowing copying of 
articles. There have been criticisms of this pact, and we cite 
it, not as binding in any way on plaintiff or any other pub- 

ioCurrontly. nnil for sorae time, the LJbmTy of Confiress bns snW tl\ivt "Oi^y- 
rlght mnterlnl will "ordlnnrlly" not be photocopied by the Library "without 
the signed authorization of the copyright owner," but ^'[ejxceptlous to this 
rule mny be mnde In partlculnr eases." The Library does, however, mnlntain 
maehlnes which renders may themselves use for photocopylnj? ; these mnehlnes 
contnln notices snylng thnt "a single photocopy of copyrighted materlnl mny 
be mnde only for the purpose of ptudy, scholnrship, or resonrch, and for no 
other purpose" nnd "the anle an<l/or further reproduction of any photocopied 
eopyrighted muterlnls Is lllegnl," 

525-015—73 2 
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lishor, or as sho^vin<]f• univi^rsMl ivcounitioii of ".siii^^lo'' 
piiotocopviii^. lull i\s n^invsentinnf n wry widely hold view, 
almost \vars ago. of was permissible undor tin* 

Wm stiitute. 

Tlioro. is otluM* ovidonco that, until qui to m'ontly. lihr.iry 
photocopyint*: was oarricMl on with apparent oonorai uc<Tpt- 
anoo. Witnosisi^s in this caso tostifiod that such pltn(ocopyin*jf 
has hocn dono For at h^ast fifty years and is widl-ostaUlishod. 
The Xiitional Libra ry of IVredicine Act, in IHaG, hy which 
NLjr was created {4-2 r.S.(\ g 2T:), ef .^et/,). pmvided at- 
S ^^70(4) that the Secretary of Health, KducaMon. and Wel- 
fai'e. tliroii^di NLM, slioidd **niake available. throun;li loans, 
photo(rra])hii' or otlie?' coi>yin<r [)romhires or otherwise, such 
nniterinis in the Library as lie deems jip])ropriate 
and the ^fedica] Library Assistance Act of l%r> (42 I'.S.C. 
§*28nh-K r/ aw/.) ]>ro\-ided lhat ^n-uits be made (o medical 
libraries for, among otlicr (hiiifrs, ''acqnisitiori of du])licatin<^ 
devices, facsimile equipment * and other cqni]mioiit to 
facilitate tlie use of tlie resources of tliti library/' 42 U.S.C. 
§280]>-7. Tliese two pieces of legislation indicate, to us that 
Con^n-ess \new in If),")!) and 1005 of the practice of library 
pilot ocop^ n^r. and assumed tliat it was not beyond the pak\ 
The (lenei il Interlibrary Loan Code (re\'ised in lOoG), see 
Part T, "(ffy/'f/, is a similar' indication of the extent of the 
practice. ! nd of the rroncral position of tin libraries (at the 
least) thr^ "wch copying is permissible. 

The fact that ])hotocopyiug by libraries of entire articles 
was done with hardly any (ijul at most very minor) com- 
plaiutj until about iO or 15 years ago, goes a long way to show 
both tliat photoduplicatiou cannot be designated as iufringe- 
uieut per f:e, aud that there was at least a time when ])I\oto- 
copying, as then carried on, was ''fair use.'- There have been, 
of course, considerable changes in the ease and extent of such 
reproduction, and these developments bear on ''fair use'' as 
of today, but the libraries can properly stand on the proposi- 
tion tliat they photocopied articles for many years, without 
significant ]U'otest, and tliat such copyijig was generally 
accepted until tJie proliferation of inexpensive and improved 
copying machines, less than two decades ago, led to the surge 
in such duplication. The question then becomes whether this 
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marked iiicronsc in voliuiic clian.^es ii iiso wliicli was u;ciicrally 
accepted as *M'uiL'" ii)(o one wliicli 1ms now Ikh-oiucj 'Miiifair.'' 

I. Tliore is no doubt in our tninds (liat medical science 
wonld be scrioualy hurt if such lilnary photocopyinn; were 
stopped. "We do not spend time and space demonstnilinf*: this 
propo^iilioiK It is admitted hy plnintifr and cojicedcd on all 
sides. fS'e^ cx/, Varme/\ PhoiadiipHcatiOii of Copifvhfhted 
i\Iiifcn(f'( hy Lihrditci^s Slndy Xo. I^k "Copyi*i^lit Law Tie- 
vision/' Studies P)-ep;u-ed foi* the Subconnnittcc on Patents, 
Tradeinarks and Copyriirhts, Senate Judiciary Conunitteo 
(19.^0), p. 40; Memorandum of OentM'al CouuhcI AVillcox, 
Depai-tment of TIeallh, Kduciition and "Welfare, June T, lOO.'), 
Hearings befoiv SnbconunUtee No. ?u Committee on the Judi- 
ciary, ir. of Reps., 8nt!i Cone:., 1st Soss., on II.R. 48^7, IT.R. 
oGSO, etc., "Copyriirht Law Revision,'' Part 2, 1182, 118.1. 
The Ir'ial testimony of a number of the refjuesters and au- 
thors documents the point. The supply of reprints and hack 
numbers is wholly inadef)uat.e; the> evidence shows the un- 
likelihood of obtainin<r such substitutes for plmtocopies from 
publishers of medical journals or authors of journal articles, 
especially for articles over three, years old.^' It is, moreover, 
wholly unrealistic to expect scientific personnel to subscribe 
regularly to lar<re numbers of journals wliicli would only 
occasionally contain articles of interest to them. Xor will 
libraries i:)ni*chasc extensive nmnbei-s of whole snKscriptions 
to all medical journals on the chance that an indeterminate 
number of articles in an indeterniinate number of issues will 
be requested at indeterminate titKCS. The result of a flat pro- 
scription on library photocopying would be, we feel sure, 
that medical and scientific personnel would simply do with- 
out, and have to do without, many of the articles they now 
desire, need, and use in their work.^^ 

5. Plaintiff insists that it has been financially hurt by the 
p]mtoco])ying practices of NTj^I and NTH, and of other 
libraries. The trial judge thought that it was reasonable to 
infer that the extensive pliotocop}^ng has resulted in some 



^7 Plaintiff Us<»lf pnbllKhPs n notlci» to tlm effect that U does not nttempt 
to keep n stock of bnck Ipstiop, nn<l It rofors rnrincsts for reprints to the author. 

i^We think the alternntlve of eompnisory licensing is not open to us under 
the present copyrlprht statute. See, infm. Parts III, 0, and IV. 
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loss of rovemio to plnintill jind tlmt plaintiff has lost, or 
fa/iicd to ^et, "some unclctorniincd and indeterminable num- 
ber of journal subscriptions (perhaps small)" by virtue of 
the photocopying^ He thought that the persons requesting 
photocopies constituted plaintiff's market and that each 
photocopy user is a potential subscriber "or at least a poten- 
tial source of royalty income for lifsonsed copying." " Studies 
rejecting as "fair use" tlie kind of photocopying involved 
hero have also assumed, ^vithout real proof, that the journal 
publishers havo been and will be injured. See, e»<7., Project — 
New Technology and Lmo of Copyright: Iiefvograi>hii 
and Oomputevs, 15 F.C.L.A. L. Eev. 981 (1968) ; SophorA 
HeilpHn^ ^^The Determmation of Legal Fa^ts and Economic 
Gwdeposts with Respect to the Disse^ni/mtion of Scientific 
and Ediimtional Information as It Is Affected hy Gofy- 
right—A Status Report'' (1067). 

The record made in this cjise does not sustain that assump- 
tion. Doicudaiit made a thorough effort to try to ascertain, 
so far as possible, the effect of photoduplication on plain- 
tiff's business, including the presentation of an expert wit- 
ness. Tlie unrefuted evidence shows that (a) between 1958 
and 1969 annual subscriptions to the four medical journals 
involved increased substantially (for three of them, very 
much so), annual subscription K^Ues likewise increased sub- 
stantially, and total annual income also grew; (b) between 
1959 and 196(), plaintiff's annual taxable income increased 
from $272,000 to $726,000, fell to $589,000 in 1967, and in 
1968 to $451,000; (c) but the four journals in suit account 
for a relatively small percentage of plaintiff^s total business 
and over the years each has been profitable (though 3 of them 
show loSvSes in particular years and in all years the profits 
have not been large, \mrying from less tlian $1,000 to about 
$15,000, some of which has been shared with the sponsoring 

"It is wrODp to mefisiire the dotrl.nont to plaintiff b.v loss of prosumod 
royalty Income-— n standard which necessarily nsstinies that plaintiff had a 
riirht to issue HoenaeR. TJmt would bo true, of course, only if it tvere first 
doeldptl that the defendant's practices did not constitute "fair use." In 
determining whether the company has been snfflelently hurt to cause these 
practices to become "rnfair," one cannot assume flt the start the merit of 
the plaintiff's position, i.e.j that plaintiff had the right to license. That con- 
elusiion results only If it Is first determined that the photocopying la "unfair," 
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medical societies) and (d) plaintiff's business appears to 
have been grooving fast<3r than the gross national product or 
of the nitc of growtli of manpower working in the field of 
science. Defendant's expert conchK^ed that the photocopying 
shown here had not damaged f>laintiff, and anay actually 
have helped it.^' Tlie record is olso barren of solid evidence 
that photocopying lias caused economic harm to any other 
publisher of medical journals. 

Plaintiff has never nnide a detailed study of the actual 
olfect of photocopyijig on its business, nor has it refuted 
defendant's figures. It has relied for its assumption (in the 
words of the chairman of its board) on "general business 
common sense and things that you hear from subscribers, 
librarians and so forth," Its argument — and that of the 
other supportei^s of its position — is that there "must" be 
an effect because photocopies supplant the original articles, 
and if there were no photocopying those who now get the 
copies would necessarily buy the journals or issues. But 
this untested hypothesis, i-ominiscent of the abstract 
theorems beloved of the "pni-e" classical economics of 70 or 
80 years ago, is neither obvious nor self-proving. One 
need not enter the semantic debate over whether the photo- 
copy supplants tlie oi-iginal article itself or is merely in 
substitution for tlje library's loan of the original issue to 
recognize, as we have already pointed out, that there are 
otlier possibilities. If photocopying were forbidden, the re- 
searchers, instead of subscribing to more journals or trying 
to obtain or buy back-issues or reprints (usually unavail- 
able), might expend ext»'a time in note-taking or waiting 

="Dofon(lnnt i^xplalna the loss yonrs niul the fiill-off In some subscriptions in 
Bonic .venrs as duo to pnrtlciilnr clrcnmBtnncGB (which nre spelled out) other 
thnn photocopylnff. 

^ Tho trial Jntlgp roforrpd to two Instances In which subscribers cnncclled 
subscriptions bocansf of tho nvalhiMIlty of photocopying. Defendnnt Is cor- 
roct thnt both Instnncos rost on honr.'ay, ftnd In any event this smnll number 
of purported cnncollntions Is dc minimis In vlow of the more solid nnd detnUed 
proof ns to the health of plaintiff's Journnla nnd the Increase In their Fub- 
Ecription lists. 

2a The published llterntnro does not reveal nny careful^ thorough, Impartial 
study of this quosflon. Often there Is no attempt to ascertain the actual 
economic Impact on the publishers and authors ; when Inquiry has been made 
of the latter, tholr coneliisory generalizations of Injury have been neeepted 
nnerltieally. 
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thoir tww Tor the library s eopio.i ol' tlio ori^innl i^siios — or 
tlioy niiplit vory well cut tlowii thoir rondiii^z and do witluiut 
nine); nf the in formation fhoy now fjot thi'on^h NLM*s and 
NllFs eopyin^x systtMii. Tiic rocord shows that each ol' tlic 
individnal requcstci*s in this case already snbscrihcd, jkm*- 
sonally, to a number of niodinil journals, and it is very qnos- 
tioiuiblo how many more, if any, they would add. The ^rreat 
})robloms with reprints and back-issues have i\lready been 
noted. In the absence of photocopyin*r, the financiab time- 
wastin^r. and otlier difliculties of obtaining' the material 
could well lead, if human exj)cruM\ce is a jrnide, to a simple 
but drastic reduction in the tisc of the numy articles (now 
.soa^rht and read) wliich are not absolutely crucial to the 
individuaVs work but are merely stinnilatinfr or helpfuk 
Tlie probnble eifect on scientific i)ro<rress frocs without say- 
ing, but for this jiart of our discussion the si^rniticant element 
is that. plaintifl\ as jniblisher and cop/ri^rht owner, would 
not be bettor ofF. Phiintilf would merely be the do^r in the 
manner. 

Since i)laintiiT and those who take the same view have not 
attempted any hard factual study of tlie actual effect of 
pliotocojiyiufT, it not snrprisinor that others have concluded 
a<rainst an adverse impact. The 1002 Fry Report (Oeorfro 
Fry & Associates, Survey of Copyri^rbted ^faterial Ttepi-o- 
dnction Practices in Sciontitic and Technical Fields." 
iffircb lJ)r>2) states that the "basic conclusion of this re|)ort 
is that at the present time, no si<xnificaut dama^re occurs to 
*he copyrifrht holdci's in the scientific and technical fields 
I Ithou^rb dnpli ation of this material is widespread and is 
^rowinfr rnpidly." Tn .March 1005, Dan Lacy, Mana^rino^ 
Director, American Book Publishers Council, told a House 
of Representatives committee: "It has lieen pointed out that 
rerent technoloirical developments have, enormously in- 
creased the amount of photocopying in libraries and tech- 
noloofv is contim:niry to chanire rapidly, ifost of this 
photoco[)yin^, at least at |>resent, probably consists of ex- 
cerpts and probably mostly of Journal ai'iicler;. jlfosf^ of it 
at present is proiahly xindevtaheM in lieu of manval vote 
tfflnvf/. typing^ or hai^dwrUing a copy, mul in lien of Jihirriy 
Jomr rather than in Hen of huyhig a copy'^'^ (emphasis added). 
ITeai*inp:s before Subconunittee No. Committee on the 
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fJiicliciury, JI. ol' IJops., HDth Coii^., Ist St'ss., on JI.H. 43^17, 
U.K. 50S0, cfc, '^Copyright Liiw Revision/' Part 1, p, 120. 
Tho rccoi'tl in tliis case docs not prove that the sitinition was 
any difl'cM'ont at tlie time of the trial. 

To us it is vory ini(Jot(af)t tlnit (jlaintiir has failed fo 
l>rovc its assumption of economic detriment, in tlic past oi* 
potentially for tlie. futnrc. One of tlio factors always con- 
sidered witli resi)ect to "fair nsc," fiee stfpnf, is the el feet of 
the use on the owner's potential market foi* (lu> work. Tliis 
record siin))ly does not show a sorinn^s adverse impact, either 
on plaintiir or on nuMlical pnhlisiiei's <reiierally, from the 
photocopyin<i: practices of the type of XI I J aiul NL^[. In 
the face of this recoi'd. we cannot meehanically assniMe sueli 
an ellVct, or hold that the anionnt of photodnplication proved 
here ''nmst" le)id to (inan<'iul or economic harm. This is a 
matter of ])roof and ])laintitl' has not transformed its hypo- 
t he Ileal assnmption, by evid^'nce, into a j)roveu fact. 

In thi"^ connection it is worth noting tha* laintilf does noi 
have to concern itself, with respect \o these joui'nals. wl'^li 
iuithoi's or medical sr^oieties who are interei;ted in a liiiaiicial 
return. The authors, with rare exce))tions, are not paid f(/r 
their contributions, and those societies which share pro I its 
•do not press for greater Hnancial benefits. Indeed, some of 
the authors of tlie copied articles involved in thiscas:e testified 
at the trial that they favored photoeopyinir Jis an aid to the 
advancement of science and knowledge. 

6. Added to the powerful factors we have been cotisiflering 
is auotlier (already suggested by (he discussion in Part 11, 
sii/mt)' — the grave uncertainty of the coverage of ''co))y" in 
Section 1 of Mie lOOO Act and the doubt whether it relates at 
ail to periodicals.--^ The latitude for "fair use" is of course 
lijsscned to the extent Congress has been ('x[)licit in spelling 
out protection *^o the copyright owner. But Congress has, up 
to now, left the ))roblem of photocopying untouched by ex- 
press provision and only doubtfully covered to any extent by 
the generalizations of Section 1. The statute umst, of course, 
"l)c ap])lied to new situations not anticipated by Ccmgress, if, 
fairly construed, such situations conic within its intent and 
meaning" [Jerome TL Reintelc cf- Co, v. American Avtonwhlle 



23 Tho snnie is trno of "print." ^'reprint." nncl "piihlisli," ns uiinUcil to the 
clmllongpfl prncticps of NLM and NIH. 
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Accessoines Go,, 5 F. 2cl 411 (C.A. 6, 1025), rer^. denied, 2G9 
U.S. 55G)j but our problem Js witli tlie latter part of this 
quotation. That being so, we think that, in evahiating "fair 
use," we sliould give the benefit of tlio doubt — until Congress 
acts more specifically — to science and the libraries, ratlier 
than to the publisher and the owner. 

While, a? wo ha\'e said, this record fails to sho^\' tliat plain- 
tiff (or any otlier medical publi.sher) has been siibstaniially 
harmed by the photocopying practices of NIH and NLMj it 
does show affirmatively that medjical science Tvill be hurt if 
such photocopying is stopped. Thus, the balance of risks is 
definitely on defendant's side— until Congress acts more spe- 
cifically, the burden on medical science of a holding that the 
photocopying is an infringement would appear to be much 
greater than the present or foreseeable burden on plaintiff 
and other medical publishers cf a ruling that these practices 
fall within "fair use." 

Plaintiff-s answer is that it is willing to license tlie 
libraries, on payment of a reasonable royalty, to continue 
pliotocopying as they have. Oar difficulty with that re- 
sponse — ^in addition to the absence of proof that plaintiff has 
ycfc been hurt, and the twin doubts whether plaintiff has a 
viable license system and whether any satisfactoiy program 
can be created without legislation — is that tlie 1909 Act 
does not i^rovide for compulsory licensing in tliis field. All 
that a court can do is to dctormino the photocopying an 
infringement, lea\'ing it to the owner to decide whether to 
license or to prohibit the practice. Plaintiff and otiier pub- 
lisliers cannot enjoin governmental libraries (because 28 



3» Dofonflnnt nnd its nmlct p^^ongl.v nttnck plnlntlfT'H so-enllod Mcpnslnp Pinn 
as not 111 np more thnn n RhoU. The American Llbrnry Association points out. for 
instil nc(>. tUnt the Williams & WllWns UconRo wonlfl Lppnrrntly not apply to 
Intrr-Iihrnry loans or to reqtief?tfl from persons not physicnlly present in the 
Ubrnry building. 

Tliere is also tlobnto over w^iothor a feasane AS5CAT*-type or cloarlnfilioiiso 
Bystcni can he dovploped without loirlalntion. and if ko whether it would be 
dofilrablo. See, crj,. Note, Eilucation and Covy right Law: An Analj/aia of tJiC 
Amended Copyriffht Revinion Bill and Proposals for Statutory Liccnning and 
n CIcarhigJiouKe Syntcm, HG Vn. L. Rev. 604 (1070) ; also published <j Mnc- 
Lenn, Education and Copyriffht Law: An Analysis of the Amended CopyriffJit 
Revisioii Bill and Proposals for Statutory Licensing t nd a Clearinohouae 
System, in ASCAP, ''Copyright Law Symposium, Numher Twenty/' 1 <1072) : 
Broyer, The Uneasy Case for Copyright: A Study -of Copyright in Books, Photo- 
copies and Computer Programs^ 84 Harv. L. Rev. 281, 830 ff* (1970) ; Note : 
New Technology and the Law of Copyright: Reprography and Computers, 16 
UCLA L. Rev. 039, 961 ff, (1968). 
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U.S^C. § 1498, su]mf note 1, is the solo roinody). but if photo- 
copying of this typo is an 5jifringc3ncnt the owners «rc froo 
under tlm law to seek to enjoin any and all nonjrovet n-niciital 
libraries. A licensing system would be purely voluntary with 
the copyright proprietor. We consider it entirely beyond 
judicial power, under the 1905) Act,^^ to order an owmev to 
insMtutc such a system if lie does not wish to. "We think it 
equally outside a court's present competence to turn the de- 
termination of "fair use" on the owMicr's willingness to 
license — to hold tliat pliotocopying (witliont royalty pay- 
ments) is not "fair use*' if the owner is willing to license at 
reasonable rates but becomes a "fair use" if tlio owner ifi 
adamant and refuses all permission (or seeks to charge 
excessive fees) . 

TJie trutli is tliat this is now* preennncntly a problem for 
Congress: to decide the extent photocopying should be 
allowed, the questions of a compulsory license and the pay- 
ments (if ^iuy) to the copyright owners, the system for col- 
lecting those payments (lump-sum, clearinghouse, etc.), the 
special status (if any) of scientific and educational needs. 
Obviously there is much to bo said on all sides. The choices 
involve economic, social, and policy factors which are far 
bettor sifted by a legislature, The possible intermediate solu- 
tions arc also of the pragmatic kind legislatures, not courts, 
can and should fashion. Rut Congress does not appear to 
have put its mind directly to this problem 'a 1009, uudonbt- 
edly beeause the issue was not considei'ed pressing at that 
time. That statute is, unfortunately, the one wo must apply, 
and under it we have the choice only of thumb's up or thumb's 
down, for the photocopying practice involved in this litiga- 
tion, without any real Congressional guidance. Intermedi- 
ate or compromise solutions are not within our antliority."^ 
The theme of tliis subpart 0 of Part TTT of the opinion is tliat, 
on balance and on this record, thumb's up seems to us less 
dangerous to the varying interests at stake during the pe- 
riod which remains before Congress definitively talces hold 
of the subject. 

A coiirt'R po%>?rB under the nntl-tniBt lojrlslntlon is nnothor mntter, 
^It has been • nppefltefl, however, that pnbHshers now hnve tha power to 
adopt tho Intermedlntfi RoluHon of chnrglnfr more for subBcriptlons sold to 
UbrAries or other entitles which engage rcprularly in photocopying. 
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7. The ivvinion of tlu* lOOl) Act is tiow mulor fonsidoration 
niul lins boon for scvornl yonis. Tlio Houso of Kopivsontntivos 
pnsRiMl a hill ii) tlu* J>nili Con/rross (in April 1007), bnt tlio 
Senate lins not actod.'^ In its report on tlic bill wliirli Ihr 
IIoiw adopted ( \\M, {{\.\\ No. sn, HOtb ^on^^» 1st Sess.), tl»e 
Hon?e rninniittee on tlie Jiidiciurv discnssed tlie exiRtin«r 
doctrine of "'fair' nsi»'' at ponie lenjrtb (pp. '20-:]7). We cite 
tlu*st' cniuinents. not ns bindin^r on ns, bat as the oflicial ^ iews 
on the extent of "fair use" of the connnittee of tlie Honso of 
Koprcsentfttivcs with cofrnizancc over copyri^rbt : as sncli. 
(!icy ariMind sliould !)e inflnonf i^il. 

The rcpoi f makes it very dear il'at pliotr)cnpyiu}r can be a 
**fa?r tisc*'*. in propei' ciroinnstanccs: it pe;i:atives tbe notion 
tliat cDpyin;.'' of a complete work ran never be a "fair use": 
and it obviously believes that the docti inc is floxiblo, depend- 
in*: npon tlie particular silnalioii." The report does not, bow- 
ever, express u cate^rorical or clear vi<M; wbetlv^r photocopy- 
in of the sort we lune in this case is or is not a *'ffth' nse*' 
under the doctrine ns it liasbren developin*?. Ratlici*. the com- 
mittee's observations arc dclphic, with each side bein*r able 
to (1 note to ns o; *» or another i)nssa«re, or to arjLrnc by analo^^y 
from tlie specific situation (classroom teachin<r) consid<»red 
in •rreatest detail in the report. 

Specifically on library photocopying: the committee says ( p. 
**f5^ t!ia^ \x does not f:ivor u specific provision dealinix with 
tliat subject and it adds: "Uiuuithorized library copyinp:, 
like overythiMfl: else, must be jndfced a fair nse or an rnfrinprc- 
m'^nt on the basis of all of tlie applicable criteria and tbe 
facts of the particidar case. Despite past efforts, reasonable 



A synopsis of tlii' rovUlou olTort tup to M'RS) \» snt fortli In Fr.ittiif/htt!/ 
Corp. V. rnitrit Art'iHtit Tr1evit*tou, Inc., 392 l\S, 3ft0, 300 n. 17 finas'), 

^Tlip rojiort Njiy** rr». 20) tluit "* • • slnoo Hii» clorrHno Is nii »*nuIt£il»lo 
riilo of rnnKon. no cffinrAltv nit|incnbT<< flnflnltlon 1.4 |msslhli\ niul rni'li en^o 
raising tho qof'i^noi) must ho ilnolfMl on Its own fnctn" : Mint (p. .*{2) the 
commit piwlorfos "t!n* mirv<>'^«* oml jrniMTul Krft|M* of tlio Jn<)li'lnl iloctrlno of 
fnlr uso. iiH oiitllnod onrllrr In tlilR rpport. but tlicro 1» no illKposItion to frooxc 
tlto flnf^rlno In tlin .stntii^o. cBporlnlly ilnrlnc n porlml of toclinoloptcnl rlinnj^e. 
Boyontl n very broniT stntiilory cxplnnntlon of wiint fnlr use 1» nnd roiiio of 
tlip crU«»pla aM>H<*:)(i]o to It. tlio conrtfi must Ik» froo to mlnpt the doctrine to 
ptirtlciiinr sUunnons on a onsr-hy cuso l)a.<ilR; and that {\\. S2) "Section 107, an 
revised by tlio committee, la Inteaded to restate the present jiidtclnl doctrine 
of fRlr tise» not to cbnugo. u arrow, or enlarge It In nny way/* 
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nrrnii^oinoiit^ involving u nnitiuil underslniiding of wlmt 
fiontM-nllv const itulos nceeptubic^ library pnielicos, nnd pro- 
VKling worUnble clciiiaiicc and liconsin*? conditions, luive not 
Invn nchioviul antl au» ovordiU'. Tiic eomniittcc urges all coii- 
n rricd to n»sinnr (lirir rtlVtrts lei reach an accoinnuKlatioji 
iWKlcr which thr n»rrl.s of schohu'shij) and Ihc rigl)t.s of 
nifhors wouhl both I c ivspcclf'd/' 

Wc read this report . as a whoh', as recognizing aflinnative- 
ly tnal, nnder the oisting hnv, library photocopying can be 
"fair use'* in proper circumstances, and as leaving the deter- 
mination of whether the particular circumstances arc proper 
ones to an (»valnatio i **of all (lie applicable criteria and the 
facts of the particular case,*' That is, of coni-se, tin* ovei-n!l 
jjlandard we arc ?is)ng, and therefore we consider onr ap- 
pi'oach to coi)sist(» it with t hut of the ('ontniitlee. Although 
o\n* cannot say that 'he report |>laces its sanction directly on 
the photocopying practices now l)efore us, uiMther does it 
suggest or intimate hat they are "unfair" That question is 
left open. The ropoi t is .nevertheless helpful because it indi- 
cates the corivctne-is of our g(»neral approiirii, nnd also 
because* it cnntradirts the concept, ur-gcd by plaintiil', tiiat 
photocopying of ai> entire article is necessarily an infriiigc- 
mont. 

8, The la ;t couDonii.t we montion, as hearing on "fair 
:ist»'\isthe practi<M in foreign count ries/I*he copyright legis- 
lation of the Fnited Kingdom, New Zealand, DenniarU. Fni- 
!au<L Italy, Norway, Sweden. France, the (Jermaii Federal 
RopuI)lic, L'ehtenstein, ^fexico, the Motherlands, and the 
r.S.S.i;. l^a^'o specific provisions which we iUiuk woidd 
cover the photocopying acti^ ities of XLM and XJIL C inada. 
India. Irelahd and South Ai.-ica* while liaving no specific 
pro\ isioiis p( rniit*iug copying ot copyrighted woiks for tlie 
purposes of private research and study, rlo provide, more 
generally, that fair dealing for purposes of private study or 
res(»arch sbali not l>e an infringomont.-^ These provisions in 
foreign coutii ries uith problems and backgrounds compar- 
able to our own are highly pei-suasive that tlie copying done 



^»TIu» for("li:» Inws nro coinplkMl In Copyrtpht LaiC8 utul Trcalicn of Iho 
World, publlslied by UNESCO. 



28 



horo should be coiisidcred a "fair use," not an infringement.^" 
Where Congress lias left such a large void to be filled entirely 
by the courts, it is appropriate for us to consider what other 
jurisdictions have done eithcM- by way of legislation or 
judicial decision. 

IV 

Fusing these elements together, we conclude that plaintiff 
has failed to show that the defendant's use of the copyrighted 
material has been "unfair," and conversely we find that 
those practices have up to now been ''fair." There has been 
no infringement. As Professor (now Mi*. Justice) Kaplan ob- 
served, it is fundamental that 'use' is not the same ati 
'infringement' [and] that use short of infringement is to be 
encouraged * * *. Knphu, A)i Unktu-ried View of Coj^y- 
right 57 (I0G7); see Fortnightly Corp. \\ United Artists 
TeleciHion, Inc., 392 U.S. 300, 893-95 (1968). 

So as not to be misundei stood, we reeniphasizo four 
interrelated aspects of our holding. The fii-st is that the con- 
clusion that defendant's particular use of plaintiff's copy- 
righted material has been "fair" rests upon all of the 
elements discussed in Part III, supra, and not upon any one, 
or any combination less than all. Wo do not have to, and do 
not, say that any particular component would bo enough, 
cither by it-self or together with some of the othei^. Con- 
versely, we do not have to, and do not, say that all the ele- 
ments we mention are essential to a finding of ''fair use/' 
They all happen to be pi^esent here, and it is enough for this 
case to rule, as wo do, that at least when all co-cxist in com- 
bination a "fair use" is made out. 

Connected with this point is the second ore that our lioldiiig 
is restricted to tlie type and context of use by XIII and ^JAl^ 
as shown by this record. That is all we have before us, and 
we do not pass on dissimilar systems or uses of cop^yrighted 
materials by other institutions or enterprises, or in other 



^Thc ^jenoral roport of tho Commlttpo of Exports on tho Photoprflphle 
Roprodiictlon of Protected Works [a joint eommltteo of UNRSCO nnd the 
United Internntlonni Bureau for the Protection of IntcUoctunl Property 
(BIRPI)l recommended thnt libraries should hnve the right to provide one 
copy free of copyright for ench user provided that such copy, In the cnae of 
a periodical, shall aot bo more than a single article. 4 Oopyright 105, 197 
(1968). 
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fiolds, or as npplied to items other tlmii journal articles, or 
with otliei- significant variables. We have notliing to say, iji 
particular, about the possibilities of computer print-outs or 
other such products of the nc^ver technology nov*^ being born. 
Especially since we believe, as stressed infra^ tliat the problem 
of photo and mechanical reproduction calls for legislative 
guidance and legislati\*o treatment, we feel a strong need to 
ol)ey the cajion of judicial pai-simony, being stingy rather 
than expansive in the reach of our holding. 

Tbe third facet articulates the same genei'al premise — our 
holding ix^sts upon this record which fails to show a signifi- 
cant detriment to plaintiff but does demonstrate injury to 
medical and scientific research if photocopying of this kind is 
lield unlawful. We leave untonclied, because we do not have to 
reach them, the situations where the copyright owner is shown 
to be hurt or the recipients (or their interests) would not be 
significantly iujuT-ed if the i*eproductions were ruled to 
infringe. 

Filially, but }iot at all least, we underline again the need 
for Congressional treatment of the problems of photocopying. 
The 1909 Act gi'. ls almost nothing by way of directives, the 
judicial doctrine of "fair use" is amorpJious and open-ended, 
and the courts are now pi-eeluded, both by tlie Act and by the 
nature of the juaicial process, from contriving pragmatic or 
compromise solutions which \vould ixjflect the legislature's 
choices of policy and its mediation among the competing in- 
terests. The Supreme Couit lias pointed out that such a "job is 
for Congress'^ {Fortnightly Corp. v. United Artuts Televi- 
sion, Inc., 392 U.S. 390, 401 (1968)), and in an earlier copy- 
right case in which it was recognized that the owner might 
be morally or economically entitled to protection the Court 
applied "the act of Congress [as it] now stands," saying that 
the other "considerations properly address themselves to the 
legislative and not to the judicial branch of the Governmei^t." 
WInte-Stmth I\hmc Co. v. Apollo Co., 209 U.S. 1, 18 (1908). 
Hopefully, "he result in the present case will be but a "holding 
operation" in the hiterim period before Congress enacts its 
preferred solution. 

On this record and for these reasons, we hold the i^laintiff 
not entitled to recover and dismiss the petition. 
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scoiK mscussjoxs ok liiirauy riiorocoPYiNo 

B. ^'arnuM', Pliotodnplicatioii of Copyri;j:htocl Malrvial hy 
Librarios. Study No. 15, ropyri<rht I^aw Rovision, SIikUps 
Proi)avcd for Sonato (^/omin. on tho Judi iary, 8()tli Conjz.* 
2d Sc'ss, ; (i. Soi)Iiar and L. ll(Mli>rin 'E1io DotC'iniiia- 

tiou of Le^^al Facts and Econo'^iic (niidt'pos .s \vitli Rusj'iTr to 
tlio DiyscMiiination of ScicMitific and Ediical^ uial In foi jnat ion 
as it is AffiM'tcul hy ('oiiyri<rlit— A Status \o[iort, Final Re- 
port. Prc[)arod by Tho Commitlco to Iiiv» stjcjato Copyriirlit 
l^robloms AllVc*tiii*r Conninniication in ScicMico and Fdnca- 
tion* Inc., for tho U.S. IVpartinont of llcaltli, Fxlucation* 
and Wolfart», Projiwi Xo. 7()7P:J (1!)(57) : Rt'port of the Re«r. 
istor of Copyri^irliti- on tlio (Jonoi^al Ri^vision of the I'.S. 
("opvrifjrbt Law to t.ic TTonso ronmi. on tho Judiciarv. 87th 
Coni;., 2d So^.s. at ^r.-^fi (1001): Projoct— Now 'IVehno!o<ry 
and tht« Law of C'o]>v'ri*i:lit : Ropronfrajdiv and Coinpntors, ITi 
r.r.L.A. L. P^M'. <r,l (ions): \\ (Ma[)p, (^opyrip:lit— A 
Li]>rarian*s Vii'W, Prp})aivd for (ho National Advisory Coni- 
niission on Librai-ics, Association of American Libraries 
(ior.8): Sdmstcr and Bloch. :^rocl^an^cal Copyrij^ht, Co])V- 
vv^ht Law. and the Teacher. 17 Clev,-^[ar/ L. Rev. -JOO 
(10G8) ; ^vRe])oj't on Siii^^lo Cojiies'* — Joint Libraries Com- 
mit tee on Fan* Fse in Photoco]iyin«r, 0 Copyri<:j;ht Soc'y Pull. 
70 (10(51-Gii) ; Preyer, ''The Uneasy Jasc for Co[)yri^ht: A 
Study of Copvritjht in Books Photocopies, and Compntcr 
Prorrnnus." 84 TTarv. L. Rev. 281 ( 1070) ; Note, "Statntor^- 
Copyrisrht Protection for Books .nid Magazines A<rainst 
^^ac"lnl^o Copyinn: " 30 Notre Dame Lawyer IGl ( 1904) : Note. 
Edncatinn and Copyriirht Law : An Analysis of the Amended 
ro[)yniifht Pevision l^ill and Pro])osals for Statutory LiciHis- 
in<r and a Clc^ariTi^lionso System,*' Va. L. Rev. C)(>4 (1070) ; 
ITatterv and Bnsli (ed.)« Repronrnipliy jukI rr[ivri^rlit Law 
(1004)', 

Co^\T^x. Chief Judge, dissenting: 

It is my opinion that our former Trial Judge James F. 
Davis fully and correctly i*esolved the difficult nnd perplex- 
ing issues presented by tliis case in his scliolarly and well- 
reasoned opinion. I would therefore adopt his opinion, find- 
ings of fact, and recommended conclusions of law as a basis 
for a judjrmeut hy the court in favor of the plaintiff. 

In its discussion of the grounds for the decision which 
rejected the trial judge's ronclusions, the comt has, in my 
o])inion, unduly emiMiasiz'?d the facts that are favorable to 
tlie defendant and has given inadequate consideration to 



31 



other facts which led the I rial jnclpo to reach w contrary 
resuh. For t]lest^ reasons, I am incorporating in this dissent 
those portions of tlie trial judge's opinion which I think are 
particularly .j:)crtinent to the grounds n])on whicli the case 
lia^ been decided. Tn v\w of the con it s extensive discussion 
of the issues and its consideration ot' sonic matters not argued 
to the trial judge, I am supplementing his opinion with the 
material that foUows. 

As a preface to my disagrceuicnt with the court, I tliink 
it would bo lielpful to point out that this is not a case in^'olv- 
ing copying of copyrighted material by a scholar or liis 
secretary in aid of his i*esearch, nor is it a case where a 
teacher has reproduced such material for distribution to his 
class. Also, it is not a case whero doctors or scientists have 
quoted portions of phuntitrs coi)yrighted ailiHes in the 
course of writing other articles in the same field. We are not 
concerned here with a situation in wliich a library makes 
copies of ancient mamiscriptsor worn-out maga/^ines in order 
to pre "ve info]*niation. AVhat we have l^'fore us is a case of 
wlioh- !e. n)achine copying, and di.si i''but'on of copyrighted 
niaternil by defendant's libraries on a scale so vast that it 
dwarfs the output of many small i)ub]isliing companies. In 
oi'dcr to fill requests for copies of articles in medical and 
scientific journals, the XIH made SGfiOO Xerox copies in 1070, 
constituting 1):{().000 pages. Tn IOCS, thu XLM distrilmted 
120,000 copi'^s of such journal aiiicles, totalling about 1.2 
million pages. As the trial judgi- correctly observed, this 
extensive operation is not only a copying of the copyHgiited 
article.^, it is also a reprinting by modern methods and publi- 
cation by a very wide distribution to requesters and users. 

I 

Photograph >c Reproduction of Plah-iti-ffh Jourrml Articles 
Is An Ahridgeiyrevi of the Copyright Otvne^-'^s Exclnsirf. 
Right To Copy 

The majority ma:ntains there is a "solid doubt*' whether 
and how far the word "copy'' in Section 1(a) of the 1909 
Copyright Act applies to books and journals. The argument 
continues thai the infringement of periodical articles can 
come only through "printing," "reprinting,*' or "publishing.*' 
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Cortainly few things in the law arc beyond all doubt or 
qnalification. I think it is apparent, however, from the word- 
ing of the 1009 Act, and from the cases interpi-eting that Act, 
that Ck)ngress intended the word "copy" to apply to books 
and journals as^vell as other copyrightable materials. Scc^ 'on 
1(a) of the 1909 Act gives the copyright pmprietor the ex- 
clusive right to "print, reprint, publish, copy, and vend the 
copyrighted work." 17 U.S.C. §1 (19"0). It follows that 
copying of a substantial portion of fche copyrighted work by 
someone other than the copyi'ight owner would be an 
inf lingement. 

I think the trial judge correctly couchidcd that'thei'e is 
nothing in the legislative history of the 1909 Act which 
indicates that a restrictive definition of the word "copy" 
was intended. A significant change in the 1909 Act was the 
elimination of sections 4964 and 4965 of the prior copyright 
statute, which it is claimed, are the source of the distinction 
between the copying of books and the copying of other copy- 
righted material.^ By removing those two sections and by 
adopting the geneml classification of "copyrighted works" 
in Section 1(a) and a general listing of all copyrightable 
works in F'oction 5 of the 1909 Act, Congress obliterated the 
distinction, if tliore ever had been one, between the copying 
of books and the copying of other materials.^ 

As a result of the simple clarity in the phrasing of the 
copyright owner's exclusive rights in the 1909 Act, it is not 
surprising that numerous court decisions interpreting that 
Act have focused on the copying of copyrighted material 
(including books and other items of this type) as the in- 
fringing act. See. e.q,. Tlarold Lloyd Corp. v. Witwer^ 65 
F. 2d 1, 16-19 (9th Cir. 1933) ; King Features Syndicate v. 
Fleischer, 299 F. 533, 535 (2d Cir. 1924) . 

1 Thcj?c sections hnd been In tho copyright law since 1831 and hnd boon 
Uvlcc ro-cnnctod. Act of Fcbrunry 3, 1831, ch. 10» %% 6 and 7. 4 Stnt. 436: Act 
of July 8. 1870, ch. 230, §8 09 and 100» 16 Stnt. 214; Act of March 3, 1801, 
ch. 5C5, §§ 4064 and 4966, 26 Stat, 1109. 

3 The trial Judge ohserved that It was the Intent of Congress In all the 
copyright acts to proscribe the unauthorized duplication of copyrighted works. 
The words used In the various statutes were simply attempts to define the 
then-current means by which duplication could be effected. I believe this Is 
a fair statement, but It Is not necessary to debate the statutory history In 
light of the changes In the 1909 Act. 
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I have not been able to find one decision since the 1909 Act 
whicli has held that the word "copy" in scictiou 1(a) would 
not apply to the making of one or a jiumbcr of copies of a 
book or other material of this type. The cases have simply 
not recognized the claimed distinction between copying and 
printing or publishing. For example, in New York I'l^bune^ 
Inc. V. Otis <& Go., 39 F. Supp. C7 (S.D.N.Y. 1941) , the court 
found the making of photostatic copies of plaintiff's news- 
paper editorial and masthead to be a "good cause of action 
on its face," and denied defendant's motion for smnmary 
judgment. Id. at G8. The defendant in that case had dis- 
tributed the photocopies to a selected list of public officials, 
bankers, educators, economists and other persons. The court 
drew no distinction between printing, publishing, or copying. 
By comparison, the copying and distributing of the news- 
paper editorial and masthead in that case is veiy similar to 
the copying and distributing of the journal articles in the 
present action.^ 

Tlierefore, I do not think there is substantial doubt that 
the photocopying by defendant's libraries is a copy of the 
plaintiff's journal articles in violation of the copyright own- 
er's exclusive righL to copy or to multiply copies of his work 
under section 1(a). I can see no reason to dviw a distinction 
between copying of "books" and copying of other materials 
when the distinction is expressly rejected on the face of the 
copyright statute, has not been observed in numerous cases 
applying the 1909 Act, and has no reasonable basis in light of 
the purposes of copyright protection.'* 



■ For cnsoa Involvlnff the eopylnp: of segments from a copyrl^rlitcd cntnlog by 
photogrnphlc reproduction, ruc Hedemnn Products Corp. v. Tnp-Klte Pro da. 
Corp., 22S F. Supp. 630, 033-34 (D.N.J. 1964) ; U. R. Donnelley & Sons Co. v. 
Haber, 43 P. Supp. 450, 458-59 (B.D.N.Y. 1942). 

* The fact that Dr. Putnam, the Llbiarlan of Concress at the time of the 
IfiOO Act, Interpreted the word "copy" not to Include library pUotoduplIcatlon 
Is no Indication that the Congress drafted the statnte with this intent. The 
absence of any provision illowlng library photodupUcatlon la the statute or 
the legislative history Indicates, as much aa anything else, that Congress dtd 
not consider It to bo exempt from the Act. The many efforts to amend the law 
to authorize photocopying by libraries provide a strong Indication that exist- 
ing law was not Intended to grant this exemption to libraries. See n. 14, trial 
Jiidgo's opinion. 
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II 

The Photocopying of Plaintiffs Copyrighted Articl es Was 
Not Fair Use 

1. Kealizmg tlio necessity for showing that the dcendant's 
unauthorized copying of plaintiff's articles was both reason- 
able and insubstantial, the court relies heavily on policies 
which wore adopted by the libraries in 19G5. Although these 
policies were designed to limit the extent of copying that 
liad been done in prior years, the trial judge's opinion and 
the findings of fact show the exceptions are routinely granted 
by the defendant's libraries, that there is no way to enforce 
most of the limitations, and that defendant is operating a 
reprint service which supplants the need for journal 
subscriptions. 

In jmi-ticular, the trial judge has, I think, clearly demon- 
sti'ated that the claimed "single-copy-per-requegt" limita- 
tion is both illusory and unrealistic. He has found, and it is 
not disputed, that the libraries will duplicate the same ar- 
ticle over and over again, even for the same user, within a 
short space of time. NLM will supply requesters photoco])ios 
of th^ same article, one r. fter another, on consecutive (lays, 
even with kjiowledge of such facts. I find great difliculty in 
detecting any difference between the furnishing by defend- 
ant's libraries of ten coj)ies of one article to one patron, which 
he tiien. distributes, and giving each of ten patrons one copy 
of the same article. The damage to the copyright proprietor 
is the same in either case. 

2. The law is well settled, and I believe not questioiu^d by 
the court in this case, that under Section 3 of the Copyright 
Act, plaintift''s copyrights of the journals cover each article 
contained tlievein as fully as if each were individually co])y- 
righted. Section 3 expressly mentions periodicals, and for the 
purpose of determining whether there has been infringomont, 
each copyrightable component is to be treated as a comph^te 
work. Markham v. P.\ Borden Go., 20G F. 2d 199, 201 (1st 
Cir. 1953). 

It is undisputed that the photocopies in issue here were 
exact duplicates of the original articles; they were intended 
to be substitutes for and they served the same purpose as the 
original articles. They were copies of complete copyrighted 
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works within tho meaning of Sections 3 and 6 of the Copy- 
right Act. This is the very essence of wholesale copying and, 
without more, defeats tho defense of fair use. The rule to be 
applied in such a situation was stated in Leon F. Pacif^c Tele- 
phone c6 Telegraph Oo,, 91 F. 2d 484, 486 (9th Cir. 19137) 
as follows: 

Counsel have not disclosed a shi^le authority, nor have 
wo been able to find one, which lends any support to the 
proposition that wholesale copying and publication of 
copyrighted material can over be lair use. 

For other cases to the same eflfect, see Puhlic Affairs Associ- 
ates, Inc, V. Rickover, 284 F. 2d 2G2, 272 (D.C. Cir. 19G0), 
judgment vacated for insufficient record^ 369 U.S. Ill 
(1962) ; Benny v. Loeio's Inc., 239 F. 2d 532, 536 (9tli Cir. 
1956), affdr hy an equally divided court sub noni,^ Golumhia 
Broadcasting System^ Inc, v. Loeio^s Inc,^ 356 U.S. 43 (1058) ; 
Iloldredge v. Knight Publishing Corp,, 214 F. Supp. 921, 924 
(S.D. Cal. 1963'' . See also M. Niminer, Niniiner on Copyright 
§145 at 650-51 .i973ed.), 

Although the majority states that the rule announced in 
the cases cited above is an "overbroad generalization, inisup- 
ported by the decisions and rejected by years of accepted 
practice," the court cites no decisions in support of its 
position. 

3. I recognize that the doctrine of fair use permit? writers 
of scholarly works to make reasonable use of pre^viously 
copyrighted material by quotation or paraphrase, at least 
where the amount of copying is small and reliance on other 
sources is demonstrn ted. See^ e,g.^ Rosemont Enterpriser^ /nr. 
V. Random. House, Inc., 866 F, 2d 303 (2d Cir. 1966), cert, 
denied, 385 U.S. lOOP (1967) ; Simms v. Stanton, 75 F. 6, 13-14 
(CC.N.D. Cal. ISO-;). However, I think the basic error in 
the court's decision i.-^ it^ holding th.it fclie fair use pri\"^ege 
usually granted to such writers should be extended to cover 
the massive copj'ing and distribution operation conducted 
by defendant's libraries. The articles are not reproduced by 
the libraries to enable them to write otlier articles in tlie same 
field. In fact, booksellers and licensed copiers of plaintiff's 
journals sell copies of joimial articles to the same class of 
users and for the same purposes a? the copies reproduced by 
defendant's libraries. 
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I do not believe that anyone would contend that the ulti- 
mate use of the purchased articles by scientists, doctors, or 
drug companies would permit the commercial concei iis men- 
tioned to reproduce copies without plaintiff's permission. In 
an effort to overcome this ob^*^ ^le, the majority relies in part 
on the nature and function of the NIH and the NLM and the 
fact that the articles aie reproduced and distributed free of 
charge, I do not know of any case which holds that an un- 
authorized reproduction ivhich is made ^without profit 
amounts to fair use by the infringer, and there are decisions 
to the contrary,* 

Moreover, as plaintiff has pointed out, almost every service 
provided by Government agencies is financed by appropriated 
funds and furnished without charge to the recipient. If Con- 
gress had intended to relieve Government agencies from lia- 
bility for copyright infringement whenever the material is 
copied or otherwise reproduced without charge to the recip- 
ient, there would have been no need for the enactment of the 
1960 Amendment, now 28 TJ.S.C § 1498(b), which gives us 
jnripdi'^tion of this action. 

Defendant also argues that its libraries are entitled to the 
fair use privilege of scientists, researchers, or scholars, be- 
cause the libraries act as their agent in making the photo- 
copies at their request, This argument is so far-fetched that 
the majority balks at embracing it completely. It collides 
with reality. Tiie libraries installed and operate the repro- 
duction and distribution operation on their own initiative 
and without ary kind of an agreement with the ultimate 
users of the copies, There is no showing that these alleged— 
and in the case of NLM generally unknown — principals have 
any say in the formulation of the policies and practices of the 
photocopying operation. The libraries decide, without con- 
sulting or obtaining the consent of the alleged principals, 
whether to loan the original of the journals or to provide 

It lias boon lurid that tho copying or i)/inHnj? of sntnotlilng whicli Ijns bcofi 
lawfully copyrighted la an Infringement "without any requirement that there 
be a srIp or thnt profits be made from sale of the copies." Chappell & Co.. Inc. v< 
Costa, 45 F. Supp. 554, 550 (S.D.N.Y. 1942), In VVihtol v. Crow, 309 F. 2d 
777 (8th Clr. 1962). the First Methodist Church was found to be liable for a 
choral instructor's copying of a copyrighted song. 
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pliotoropii^s. The libraries are no more the a^eiit of the users 
of tlie inatorial than am the vender of plaintiff's magazines 
and the commercial concerns which are licensed by plaintiff 
to make and sell copies to doctors and scientists. The essen- 
tial clemont'S of agency are wholly lacking. 

4. The trial judge found that it is reasonable to infer from 
the evidence that the extensive unauthorized copying of 
plaintiff's journal has resulted in some loss of revenue and 
serves to diminish plaintiff's potential market for the original 
articles. Since the inferences made by the trial judge may 
reasonably be drawn from the facts and circumstances in 
evidence^ they are presumptively as correct as his findings 
of fact. Bonnar v. Vuited States, 1^4 Ct. CI. 103, :39, 438 
F. 2d 540, 542 {1911). See also Bamngartner v. United St obtes, 
322 U.S. 665, 670 (1944) ; Penn-Texa^ Coi-p. v. Morse, 242 
F. 2d 243, 247 (7th Cir. 1957) . Accordingly, under the stand- 
ards which we emi^loy for reviewing the findings of our trial 
judges, I would adopt these findings. Davis v. United States^ 
164 Gt. Ch 612, 616-17 (1964) ; Wilson v. United States, 151 
Ct. C1.271j273 (1960). 

Although the court states that it rejects the trial determijia- 
tions as to both actual and potential damage to plaintiff, I 
think the opinion shows that the court's conclusion is based 
primarily on its finding that plaintiff failed to prove actual 
damages. In so doing, the majority relies heavily on evidence 
that the plaintiff's profits have grown faster than the gross 
national product and that plaintiff's annual taxable income 
has increased. This evidence is irrelevant to the economic ef- 
fects of photocopying the journals in this case, because these 
periodicals account for a relatively small percent of plain- 
tiff's total business. Moreover, the extent of plaintiff's taxable 
income for the years mentioned does not reflect the effect of 
defendant's photocopying of plaintiff's journals, and par- 
ticularly the effect it will have on the prospects for con- 
tinued publication in the future. 

By the very nature of an action for infringement, the 
copyright proprietor often has a difficult burden of proving 
the degree of injury. It is well established, however, that 
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]}roof of actual damages is not roquii-ed, and tho defense of 
fair use may bo overcome where potential injury is shown. 
^ee, e,g.^ Henry Holt cG Go,^ Inc. v. Liggett c& Myers 
Tobacco Co., 23 F. Supp. 302, 304 (E.D. Pa. 1938). As 
Professor Nimmer has stated, the courts look to see Avhctlier 
defendant's work "tends to diminish or prejudice the poten- 
tial sale of t]io plaiutifT's work." M. Nimmer, Nimmer on 
Copyright § 145 at 646 (1973 ed.) . 

Tlie problem posed by library photocopying of copy- 
riglited material has long been a subject of controversy. Sev- 
eral studies of this problem have pointed out that extensive 
})hotocopying by libraries is unfair because of its potential 
damage to tlie copyright ownier. The- trial -judge has quoted 
from the reports of several of these studies^*' 

In a thorough and thoughtful discussion of the effects of 
re]-)rography^ prepared at the Univei-sity of California, Los 
Angeles, and funded by the National Endowment for the 
Arfs. it is stated: 

It has long been argued that copying by hand "for 
the purpose of private study and review" would be a 
fair use. Users arc now asseiting that machine copying 
is merely^ a substitute for hand copying and is, there- 
fore, a fair use. But this argument ignores the economic 
di (Terences between the two types of copying. Copying 
by hand is extremely time consuming and costly, and is 
not an economic threat to author's. Viewing vefrograj)hy 
as though i^ were hand copying^ however^ overloolts the 
e^ect of the total mmibev of machine copies made. Few 
people ham.d copy^ hut millions f/nd machiTie copying 
econom^ical and convenient. Allowing individual users 
. to decide that their machine copying will not injure the 
author and will thus he a fair use fails to taJc^. into ac- 
count tlie hme economic effect when tlwusa^^ds of such 
individual deoisioT^s are aggregated. 

The problem is vividly presented by tlie practice of 

^Sce tho trial judge's opinion for quotations from B. VnrmGi. Photo<Ju plica- 
tion of Cop.vrlfflitcd Material by Llbrarfea, Study No. 15, Copyright I^aw Revi- 
sion, StuilloH rr*^pared for the Senate Comm. on the Judiciary, 80th Con*?., 
2d SesR. 02-63 (1000) : Report of tbe Register of Copyrights on the General 
Revision of the U.S. Copyright Law, House Committer Print, S7th Cong., Ist 
Sees. 25-20 (1961). M. Nlmmor, tfimmer on CopUriglit § 145 at 0C3-54 (lfl73 
ed.). See also Crosaland. The Rise and Fall of Fair Use: The PnitccKon of 
Literary Materials Aoatnst Copyright Infringement hj/ 2few and Dei^eloping 
Media, 20 S. Cor. h. Rev. 153, 154 (1068). 
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the National Library of Jledicinc. The Library justifies 
its distribution of reprographic copies of journal articles 
to biomedical libraries (without permission of the 
copyright owner) on the basis of a 1939 understanding 
between publishers and libraries called the "Gentlemen's 
Agreement." Under this agreement photocopies are 
permitted whenever the user would have made a hand 
copy himself, the rationale being that no purchases of 
the author's work are displaced under these circum- 
stances. "Wlien an individual would actually copy by 
hand, the theory is valid; there is no sound reason to 
force him to do the work. But many people obtain copies 
from the library who would not copy by hand, and who 
might in fact buy a copy of the work if they were un- 
able to receive an inexpensive machine reproduction of 
it. Thus, the library interprets the Gentlemen's Agree- 
ment in its favor and therebv "justifies" a substantial 
amount of copying. (Emphasjs supplied.) Project^ New 
Technology and the Law of Copyright: Reprography 
and Computers, 15 U.C.L.A. L. Rev. 931, 951 (1968). 

As the majority points out, one study, made in 1962, con- 
cluded that photocopying did not result in economic damage 
to publishers at that time : Yvy & Associates, Survey of Copy- 
righted Material Reproduction Practices in Scientific and 
Technical Fields, 11 Bull. Cr. Soc. 69, 71 (1963). This study 
also stated: 

One situation was reported during the survey in which 
economic damage may occur. A prominent universitv 
library in a small town with several corporate research 
and development centers gives excellent service on its col- 
lection. Tliis library felt that these corporate libraries 
are subscribing tx) only the minimum number of journals. 
They rely on the university to supply photocopies of 
other material. 

« « lit ♦ ]|r 

This is the one clear-cut example disclosed during the 
survey of dilution of the publishers' ■ ^rculation market. 
Id. at 119. 

Indeed, tliis example is very nearly the situation presented 
by this case. Govennnent institutions, medical schools, hos- 
pitals, research foundations, drug companies, and individ- 
ual physicians are supplementing their collections, if they 
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subscribe to any journals, by acquiring free photocopies of 
articles from tho NLM.*' 

Ill addition to tho conchisions of those who have studied 
tho problem extensively* there aixi other facts and circum- 
stances in tliis record which I think amply support the views 
of tho trial judge that tlie Bystem used by defendant's li- 
braries for distributing free copies of plaintiff's journal arti- 
cles attracts some potential purchasers of plaintilT^Syjournals. 

Subscription sales provide most of the revoi^uo derived 
ir^m tho marketing of plaintilT's journals. It is important to 
' cmcmbcr that each of plaintiff^s journals caters to and serves 
a limited market. Plaintiff's share of tho profits f ron\ these 
journals has varied from less than $1,000 to about $7^000 an- 
nually.^ In the context of risiug costs of publication, an in- 
ability to attract new customers, and the loss of even a small 
number of old subscribers may have a large detrimental effect 
on the journals, A representative of "William & Wilkins Com- 
pany testified tlmt in recent years there have been journals 
that have failed, and in tho opinion of those at Williams & 
Wilkins^ photocopying has play*^d a role in these failures.^ 
The majority relics on the fact that subscriptions for the four 
journals in this case have shown a general increase over the 
last five j-cars, but two of tho journals, Medicine and Phar- 



'It should he noted that the Fry survey wns niadc when Miotocopylng was 
not as prominent as It Is today. Even at that rime, the Fry Report notes that 
larger publishers (who were photocopied most h^r^^avlly) com plained about the 
effects of photocopying. Fry Report at 8G-i7. Secoadly, the Pry Report 
operates on tho dubious assumption tTiat In mcst cases the photocopy serves 
as a BubstUute for loaning the original materia! and does no more damago 
than would loaning of the orlgtnni material. 

In addition to the Fry Report, the majority cites a f»tatetnent by Dan Lacy, 
Managing Director, American Book Publisher's Coiinc'l. to the effect that 
photocopying Is undertaken In lieu of manual note taklijjT* typing, or hand- 
writing a copy, and In lieu of «, library loan rather than Ic lieu of buying a 
copy. We can hardly expect a representative of an organization of book pnb- 
llshera to be an expert on the problems of journal publishers. Library photo* 
copying of books does not pose tho same threat to a boot publUher as photo- 
copying of journal articles docs to Its publisher. Rarely are books 
photocopied completely. At present, there appears to be no competition for 
the consumer market between Hbrarles and book rubllshers. 

•For example. In 1068« profit from Phomacolofflcol Jlcufetcs was $1,154.44 
(on sales of nbout $40,000). The profit was divided, $1,039 to tht American 
Society for Pharmacology and Experimental Therapeutics and ? 11 5.44 to 
plaintiff* In 1069, net Income from Oastroenteroloffy was $21,812 (oi sales of 
about $245,000) and $11,632,35 of that amount was offset by losses the previ- 
ous year, leaving a balance of $0,770.78. The balance was split between plain- 
tiff and the American Qnstroenterologlcal Association, plaintiff ^'oitlng 
$4,880.80. 

•Tr. at 73. 
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laacologieal lievieios^ have shown a sliglit decrease in sub- 
scriptions from 1968 to 1969. In addition, the Journal of 
fmmxmology showed losses in tlio period prior to 1961; 
Gastroenterology showed losses in 1967 and 1968; Pliaima- 
cological Reviews showed a loss iji 1969. There is no evidence 
to show specifically whether any particular instance or in- 
stances of unantliurized photocopying of plaintiff's journals 
has or ])as not mnilted in the loss of rcvomie to plaint itl'. 
However, I think tlie record, as a whole, supports the doternii- 
Mation of the trial judge that the photocopyijig in Lhis case 
has had a tendency to diminish plaintilV's markets in the past. 

The NLM publishes a monthly indexod ritalog of journal 
articles in medicine and related sciences entitled "Index 
Medicus." The indox is widely distributed to medical li- 
braries, research centers schools, hospitals, and physicians. 
The catalog announces itS new publications and acquisitions 
and tluis advertises to the medical and scientific community, 
wliich constitutes plaintiff's market, that certain articles are 
available free of ch»*rpje in the form of a photocopy. 

At the present time, the NIH purchases only two sub- 
scriptions to plaintiff's journals. If nothing else, it would 
C(M'tainly need more than the two copies to meet the requests 
of the large in-house staff. Although it hr.s been argued that 
the photocopies are merely a substitute for the loan of an 
original and does no more harm than the loan of tlie original 
material, T think this argument is fallacious. One copy of 
the original material could not possibly be loaned to as many 
requesters as the numerous photocopies, the competitive effect 
of wliicli is mucli greater. Also, the photocopies are not re- 
quired to be returned and become the property of the pos- 
sessor. They can be marked, cut into segments, placed in tlie 
files, and otherwise put to uses that would be impossible with 
a loan of the original. While the library may look at the giv- 
ing of a photocopy as a substitute for a loan, the user and 
would-be purchaser gets an exact copy of tlie original article 
which is a substitute for a purchased copy. 

One of the new sources of income to publishers is tlie sup- 
plying of back issues or providing copies of such issues. "VYlien 
plaintiff receives a request for an out-of-print article, the 
customer is generally referred to the Institute of Scientific 
Infonnation, which is licensed by plaintiff to make the photo- 
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copies. If the same articles can bo obtained from the NLM 
witliont charge, it seems obvious that the supplying of free 
copies by the defendant's libraries will tend to diminish 
phiintiff's income from this source, NLM reproduces and 
supplies copies of journal articles to the patrons of other 
libraries. Therefore, the libraries who make the requests do 
not have to buy subscriptions for the use of their own patrons. 

Ill 

Fo7'eign Laws Do Not Justify an Ememj>tton From the 
GopyTigKt Laws 

Tlie court relies to some extent on the copyright laws of the 
United Kingdom, New Zealand, Denmark, Finland, Italy, 
and other countries. The plaantiff says there are many differ- 
ences between our copyright laws and those of other coun- 
tries, and plaintiff does not agree that the defendant would 
be exempt from liability under the statutes of some of the 
countries named. However, we need not delve into the details 
of the copyright legislation of these foreign countries. There 
is a shorter answer to the court's reliance on foreign laws. 
Unlike the legislative bodies of these countries, the Congress 
has not yet changed the Copyright Act of 1909 to permit the 
same kind of copying by the NIH and the NLM. If the time 
has come when the defendant's libraries should be exempted 
from the provisions of the Copyright Act to the extent per- 
mitted by the court's decision, the exemption should be pro- 
vided by legislative action rather than by judicial 
legislation. 

IV 

A Judgment for Plaintiff Will Not Injure Medicine and 
Medical Research 

The court has bottomed its decision to a very large extent 
on its finding, which is not disputed, that medical science 
would be seriously hurt if the photocopying by defendant's 
libraries is entirely stopped. But the court goes further and 
concludes that a judgment for plaintiff would -lead to this 
result. It is not altogether clear to me how the court arrives 
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at tho «oconcl conclusion, and I think it is based on un- 
warranted assumiifeions. 

Tlic plaintiff does not propose to stop such photocopying 
and docs not d(?siro that result. Wliat plaintiff seeks is a 
reasonable royalty for such pliotocopying and, in this case, 
a recovery of reasonable compensation for the infringement 
of its copyrights. Plaintiff has established a licensing system 
to cover various methods of reproducing its jounial articles, 
including reproduction by photocopying. One of tho licensees 
is a Government agency, and on several occasions plaintiff 
has granted requests from Government agencies and others 
for licenses to make multiple copies (Finding 36). In iMay 
1967, the photocopying of plaintiff's journal articles v?as 
monitored by NIjM for a 90-day period v^hich vs^as judged 
to be a representative sample. As the trial judge has shov^n, 
NLM found that it veoiild have paid plaintiff from $250 to 
$300 if it had granted plaintiff's request for royalty pay- 
ments. The Director of NLM testified that this v^as, in his 
opinion, a surprisingly small sum. He also testified (Part 
III, trial judge's opinion) that the payment of a royalty to 
plaintiff for photocopying "has nothing to do with the op- 
eration of the library in the fulfillment of * * * [its] 
fimcMon. It is an economic and budgetary consideration and 
not a service-oriented kind of thing." This is the orly direct 
testimony that I have foimd on how the payment o^ royalties 
for photocopying v^ill affect the functions of tl e library, 
and it gives no indication or initimation that th > payment 
of royalties to plaintiff will force NLM to cease the 
photocopying. 

The court has laid heavy emphasis on tlie public Interest 
in maintaining a free flow of information to doctors and 
scientists, and on the injury that might result if this flow- 
should be stopped. However, there is another facet to the 
public interest question which is presented in this case. The 
trial judge put it well in his statement : 

The issues raised by this case are but part of a larjrer 
problem which continues to plague our institutions with 
ever-iucrcasing complexity — ^how best to reconcile, on 
the ouG hartd, the rights of authors and publishers under 
the copyright laws with, on the other hand, the techno- 
logical improvements in copying techniques and the 
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legltimato public need for rapid dissemination of scien- 
tific and technical literatiu-e, (Part III, trial judi!;e's 
opinion) 

In enacting the 1909 Act, tlie House Committee suid: 

The enactment of copyright legislation by Congress 
under the teims of the Constitution is not based upon 
any natural rght that the author has in his writintr-s 
* * * but upon the ground that the welfare of the public 
will bo served and progress of science and useful arts Avill 
be promoted by securing to aiuhors for limited periods 
the exclusive rights to their writiugs. H.K. Rep. No. 
2222, GOth Cong., 2d Sess. T (1909) . 

Tn Mazer v. Stein, U1 U.S. 201, 219 (1954), the Supreme 
Court emphasized that the copyright ]^rotection given to 
authors and pnblisliers is designed to advance public wel- 
f:ire. ?;tating: 

"The copyright law, like the patent statutes, makes 
reward to the owner a secondary consideration. * * *" 
However, it is ^'intended definitely to grant valuable, 
enforceable rights to authors, publishers, etc. * * *" 

The economic pliilosophy behind the clause empower- 
ing Congress to grant patents and copyrights is the con- 
viction that encouragen it of individual effort by 
personal gain is the best way to advance public welfare 
thi'ongh the talents of authoi*s and inventoi-s in "Science 
and useful Arts." 

Tn order to promote the progress of science, not nnly must 
authors be induced to write new works, but alsj publishers 
must be induced to disseminate those works to the public. 
This philosophy has guided our country, with limited ex- 
ceptions, since its beginning, and I am of the opinion that 
if there is to be a fundamei tal policy change in this system, 
such as a blanket exception for library photocopying, it is 
for the Congress to determine, not for the courts. The courts 
simply cannot draw the distinctions so obviously necessary 
in tliisarea. 

The court recognizes that the solution which it has imrleT'- 
taken to provk''e in this case is preeminently a problem for 
Congress which should decide how much photocopying 
should be allowed, what payments should be made ^o the 
copyright ownere, and related questions. Nowhere else in its 
opinion is the court on more solid ground than when it 
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declares tliat the "choices involve economic, social, and policy 
factors which ai'o far better sifted by a legislature. The pos- 
sible intermediato solutions are also of the jn'agmutic kind 
legislatures, not courts, can and should fashion." In spite of 
this obviously correct statement, the court ha^; bridged the 
gap which the inaction of Congress has left in the Copyright 
Act of 1909. 

I agree with the court that we have no jurisdictioji to order 
a copyright owner to institute a licensing system if he docs 
not wish to do so, but I think we are equally powerless to 
assume the congressional role by granting what lunounts to 
a blanket exem[)tion to defendant's libraries. Without too 
much difficulty, however, wo can determine the amount of 
just compensation that is due plaintiff for the infringement 
of its copyrights. If that should be done, it may very well 
lend to a satisfacto^'V agreement between the parties for a 
continuation of the photocopying by defendant upon the 
payment of a reasonable royalty to plaintiff. 

The following portions of tht trial judge's opinion are 
made a part of this dissent: 

I 

Plaintiff, though a relatively small company, is a major 
publisher of medical journals and books. Plamtiff publi.shes 
37 journals, dealing with various medical specialties. The 
four journals in suit are Medicine^ Journal of Immunology^ 
Gastroenterology^ and Pharmacological Reviews. Medicine 
is published by plaintiff for profit and for its own benefit. 
The other three journals are pr.blished in conjimction wath 
specialty medical societies which, by contract, share the jour- 
nals' profits with plaintiff. The articles published in the 
journals stem fro^m manuscripts submitted to plaintiff (or 
one of the medical societies) by physicians or other scientists 
engaged in medical research. The journals are widely dis- 
seminated throughout the United States (and the world) in 
libraries, schools, physicians' offices, and the like. Annual 
subscription prices range from about $12 to $44; and, due 
to the esoteric nature of the journals^ subject matter, the num- 
ber of annual subscriptions is relntively small, ranging from 
about 3,100 [Pharmacological Reviews) to about 7,000 
{Gastroenterology). Most of the revenue derived from the 
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journals comes from subscription sales, though a small part 
comes from advertising.** The journals are published with 
notice of copyright in plaintiff's name. The notice appears 
at the front of the journal and sometimes at the beginning of 
each article. After publication of each journal issue (usually 
monthly or bimonthly) and after compliance with the re- 
quisite statutory requirements, the Eegister of Copyrights 
issues to plaintiff certificates of copyright registration. 

NIH3 the Government's principal medical research orga- 
nization, 15 a conglomerate of institutes located on a multi- 
acre campus at Bethesda, Maryland. Each institute is con- 
cerned with a particular medical specialty, and the institutes 
conduct their activities by way of both intramural research 
and grants-in-aid to privatie individuals and organizations. 
NIH employs over 12,000 persoris — 4,000 are science profes- 
sionals and 2,000 have doctoral degrees. To assist its intra- 
mural programs, NIH maintains a technical library. The 
library houses about 150,000 volumes, of which about 30,000 
are books and the balance scientific (principally medical) 
journals. The library is open to the public, but is used mostly 
by NIH in-hoiise research personnel. The library's budget for 
1970 was $1.1 million. 

The NIH library subscriber to about 3,000 different journal 
titles, four of which are the journals in suit. The library sub- 
scribes to two copies of each of the journals in suit. As a gen- 
oml rule, one copy stays m the libraiy reading room and the 
other copy circulates among interested NIH personnel. De- 
mand by NIH research workers for access to plaintiff's 
journals (as well as other journals to which the library sub- 
scribes) is usually not met by in-house subscription copies. 
Consequently, as an integral part of its operation, the library 
runs a photocopy service for the benefit of its research staff. 
On request, a reseiircher can obtain a photocopy of an article 
from any of the journals in the library's collection. Usually, 
researchers request photocopies of particles to assist them in 
their on-going projects; sometimes photocopies are requested 
simply for background reading. In any event, the library 
does not monitor the reason for requests or the use to which 

«B.g., the November 1D56 Issue of Medicine has 86 pages, four of which 
carry commercial product advertlsUig. The August 1065 Issue of Journal of 
ImmunologT bos 206 pages, nioe of which carry commercial product 
adverttslnff. 
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the photocopies are put. The photocopies are not returned to 
the library; and the record sliows that, in most instances, 
researchers keep them in their private tiles for future 
reference. 

Four regularly assigned employes operate the NTJI photo- 
copy equipment. The equipment oonsi?*^^, of microfilm cameras 
and Xerox copying machines. In 1070, the libi-aiy photocopy 
budget was $86,000 and the library filled 85,744 requests for 
photxKJopies of journal articles (including plaintiff's jour- 
nals), constituting about 930,000 pages. On the average, a 
journal article is 10 pages long, so that in 1970, the library 
made about 93,000 photocopies of articles. 

NLM is located on the Bethesda campus of NIH. NLM was 
formerly the Armed Forces Medical Library. In 1956, Con- 
gress transferred the library from the Department of Defense 
to the Public Health Service (renaming it the National Li- 
brary of Medicine), and declared its purpose to be "* * * to 
aid the dissemination and exchange of scientific and other in- 
formation important to the progress of medicine and to the 
public health * * *."42U.S.a §275 (1970). NLM is a repos- 
itory of much of the world's medical literature, NLM is in es- 
sence a "librarians' library." As pait of its operation, NLM co- 
operates with other libraries and like research-and-cducation- 
oriented institutions (both public and private) in a so-called 
"interlibrary loan" program. Upon request, NLM will loan 
to such institutions, for a limited time, books and other mate- 
rials in its collection. In the case of journals, the "loans" 
usually take the form of photocopies of journal articles which 
are supplied by NLM free of charge and on a no-return basis. 
The term "loan" therefore is a euphemism when jouraal 
articles are involved. NLM's loan policies are fashioned after 
the General Interlibrary Loan Code, which is a statement of 
self-imposed regulations to be followed by all libraries which 
cooperate in interlibrary loaning. The Code provides that 
each library, upon request for a loan of materials, shall decide 
whether to loan the original or provide a photoduplicate. The 
Code r ^tes that photoduplication of copyrighted materials 
may raise copyright infringement problems, particularly 
with regard to "photographing whole issues of periodicnls or 
books with current copyrights^ or in malring multiple copies 
of a publication," [Emphasis in original text.] NLM, there- 
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fore, vnW provide only ono photocopy of a particular ai-ticle, 
per request, and will not photocopy on any given request an 
entire journal issue. NLM, as well as other libraries, justifies 
this practice on the basis of a so-called "gentlemen's agree- 
ment," written in 1935 by the National Association of Book 
Publishers and the Joint Comjnittee on Materials for Re- 
search (i^presenting the libraries), which states m part, 
library * * ♦ owning books or periodical volumes in which 
copyright still subsists may make and deliver a single photo- 
gi^aphic reproduction * * * of a pari thereof to a scholar 
representing in writing that he desires such reproduction in 
lieu of loan of such publication or in pla<Je of manual tran- 
scription and solely for the pui'poses of researcli * * 
[Emphasis «^upplied.] Each photocopy reproduced by NLjM 
contains a statement in the margin, "This is a single photo- 
static copy made by the National Library of Medicine for 
purposes of study or research in lieu of lending the original." 

In 1968, a representative year, NLM received about 127,000 
requests for interlibrary loans* Requests were received, for 
the most part, from other libraries or Government ageni.i<^s. 
However, about 12 percent of the requests came from private 
or conunercial organizations, particularly drug companies. 
Some requests were for books, in which event the book itself 
was loaned. Most requests were for journals or journal 
articles; and about 120,000 of the requests were fillea by 
photocopying single articles from journals, including plain- 
tiff's journals. Usually, the library seeking an interlibrary 
loan from N^iM did so at the request of one of its patrons. 
If the "loar"' ^^as made by photocopy, the photocopy was 
given to the patron who was free to dispose of it as he wished. 
NL]\I made no eftort to find out the ultimate use to whioli the 
photocopies were \>ut; and there is jio evidence that borrow- 
ing libraries kept tlic "loan" photocopies in thrir permantNJt 
collections for use by other patrons. 

Defendant concedes that within the pertinent accounting 
period, NL]M and the NIH library made at least one photo- 
copy of each of eight aiticlcs (designated by plaintiff as 
the Count I-to-Count VIII articles) from one or more of the 
four journals in suit. Defendant also concedes that plaintiff 
is the record owner of copyright registrations on the journals. 
That would appear to end the matter in plaintiff's favor, for 
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§ 1 of tho copyright statute (17 U.S.C.) says that the copy- 
right owner * shall have the exclusive right: (a) to 
print, reprint, publish, copy and vend the copyrighted 
work * '* and § 3 of the statute says that, "* * * [t]hc 
copyright upon composite works or periodicals shall give to 
tho proprietor thereof all tho rights in respect thereto which 
he would have if each part were individually copyrighted 
under this title." Simply stated, this means that each article 
in plaintiff's journals is protected from infringement to the 
same extent as the entire journal issue. Advertisers Exeh^ 
Inc, V. Laufe, 29 F. Supp. 1 ( W,D. Pa. 1930) ; King Feahtres 
Syndicate v. Fleischer, 299 F. 533 (2d Cir. 1924). 

The noninf nnge7nent defense 

Defendant contends that its acts of copying do not violate 
the copyright owner's exclusive right "to copy" the copy- 
righted work as provided by 17 U.S.C. § 1. The argument 
is tliat with respect to books and periodicalSj Uiv. act of making 
single copies (i.e., one copy at a time) is not, in itself, suf- 
ficient to incur liability; that the "copying," to be actionable, 
must include "printing" (or "reprinting") and "publishing"' 
of multiple copies of the copyrighted work. The argimient is 
bottomed on analysis of the copyright laws as they have 
evolved fi-om 1790 to tlie prcHent.*^ The curly laws distin- 
guished "copying" from "printing," '"reprinting," and "pub- 
lishing," and provided that the copyright in books is in- 
fringed by "printing," "t-eprinting" and "publishing" while 
the copyriglit in other works (e.g., photographs, paintings, 
drawings, etc.) is infrmged by "copying." The 1909 Copy- 
right Act obliterated. an)( such distuiction. It provides in 
§ 5 a list of all classes of copyrightable subject matter (in- 



" One ftrgument made by defendant to justify the copying of single artick's 
from plaintiff's Journals Is that each article Is but "part' of a Journal issue, 
which in turn is but "part" of a Journal volume; and, accordingly, defendant 
says. Us libraries have not coi^lw^ an "entire" copyrighted work. Section 3 
of 17 U.S.C. fully meets that argument, for it is undisputed that plaintiff 
could publish and seek copyright registration on each article separately. As 
stated in H.R. Hep. No. 2222, 60th Cong,, 2d Sess. 10 (1000) : 

Section 3 [of the Copyright Act] does away with the neoi^sslty of taking a 
copyright on Ibe contributions of different persons included In a single 
publication • * *. 

8 Congress enacted the first copyright statute In 1700 (Act of May 31, 
1790. ch. 15. 1 Stat 124). Thereafter, the statute was revised from time 
tr: time, notably In 1802. 1S31, 1870, and 1891. In 1000, the present statute 
was passed (Act of March 4, 1000, ch. 320 , 35 Stat. 1075) and later was 
codified lis 17 U.S.C. (Act of July 30. 1047. Gl Stat. 652). 
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eluding books and ix^riodicals) , and says in § 1 that the owner 
of copyright shall have the exclusive right "to print, reprint, 
publish, copy and vend the copyrighted work^^ [emphasis 
supplied]. Thus, the 1909 Act, unlike the earlier statutes, 
does not expressly say which of the proscribed acts of § 1 
J^PPly to wliich classes of copyrightable subject matter of 
§ 5. Defendant says that to be consistent with the intent and 
purpose of earlier statutes, the "copying" proscription of § 1 
should not apply to books or periodicals; rather, only the 
proscribed acts of "printing," "reprinting" and "publish- 
ing" should apply to boote and periodicals. 

Defendant's argument is not persuasive and, in any event, 
is irrelevant. It is clear from a study of all the copyright 
statutes from 1790 to date that what Congress has sought to 
do in every statute is to proscribe unauthorized duplication 
of copyrighted works. The words used in the various statutes 
to define infringing acts printing, reprinting, copying, 
etc.) were simply attempts to de?ne the then-current means 
by which duplication could be effected. It is reasonable to 
infer that in 1909, when Congress included "copying" in 
the list of proscribed acts applicable to books and periodicals 
(as well as copyrightable subject matter in general), it did 
so in light of the fact that new technologies {e,g.^ photog- 
raphy) made it possible to duplicate books and periodicals 
by means other than "printing" and "reprinting." The legisla- 
tive history of the 1909 Act says little, one way or the other, 
about tJie matter.^ Ncvcrtlieless, §§ 1 and ,0 are plain and 
unambiguous on their face; and the Supreme Court held 
as recently as 1968, in Fortnighiiy Oorp.^ supra at 394; 

* * * § 1 of the [Copyright] Act enumerates several 
"rights" that are made "exclusive" to the holder of the 
copyright. If a pei-son, without authorization from the 
copyright holder, puts a copyrighted work to a use uithin 
the scope of one of these ^^exclmive rights^^^ he infringes 
th-e copyright, [Emphasis supplied.] 

* n.U. Rep. No. 2222, fiOth Cong., 2d Sess. 4 (1909) states ; 

Subsection (a) of section 1 adopts without change the phraseology of 
section 4952 of the Revised Statutes, and this, with the Insertion of the 
word **copy/* practlcaHy adopts the phraseology of the first copyright 
act Congress ever passed — that of 1790. Many amendments of this were 
suggested, but the eoramlttee felt that It -was safer to retain "^Hbout 
change the old phraseology "Which has been so oftea construed I'v the 
courts. 



See also the 1961 Register's Rci^ort, wlieroin it is noted at 



* * * as several courts liave observ^ed, the right em- 
braced in the repetitive terms of sec^ 'oa 1(a) is uie two- 
fold right to malce'and publish cop? s. 

This riffht is the historic basis of copyright and per- 
tains to aZ7 categories of copyrighted works. * * * [Em- 
phasis supplier] 

The burden, therefore, is on defendant to show that Congress 
intended the statute to meiin something other than what it 
plainly ^>ays. Defendant has not carried that burden. 

It is also pertinent that the courts have liberally constnied 
the 1909 Act to take into account new technologies by which 
copyrighted works can be duplicated, and thus infringed. In 
Fortnightly Corp,^ nupra at 395-96, the Court, in dealing 
with copyright infringement relating to television, said : 

Iji 1909, radio itself was in its infancy, and television 
had not been invented. We read the statutory language 
of 60 years aoo in tlie light of drastio technological 
change, [Emphasis supplied.] 

To the same effect is Jerorm H. Remich & Go. v. American 
AtUomobile Accessories Go.^ 5 F. 2d 411 (6th Cir. 1925), 
cert, denied^ 269 U.S. 566, which stated at 411 : 

* * * the statute may be applied to now situations not 
anticipated by Confess, if, fairly construed, such situa- 
tions come within its intent and meaning. Thus it has 
been held both in this country and England that a photo- 
graph was a copy or infnngement of a copyrighted 
engraving under statutes passeS before the i)hotographic 
process had been developed, [citations omitted] While 



rowly construed as to permit their evasion because of 
changing habits due to new inventions and discoveries. 

Furthermore, defendant's argument that it may "copy," 
short of "printing," "reprinting" and "publishing," is irrele- 
vant under the facts of this case. NLM and the NIH library 
did not merely "copy" the articles in suit; they, in effect, 
"reprinted" and "published" them. "Printing" and "reprint- 
ing" connote making a duplicate original, whether by print- 
ing press or a more modem method of duplication. Macmil- 
Ian Go. V. King, 223 F. 862 (D. Mass. 1914) ; M. Nimmer, 
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CoPYKiaiiT § 102 (1971 ed.). "Publishing" moans dissominat- 
ing to otliera, whicli defendant's libraries clearly did when 
they distributed photocopies to requesters and users. MacmU- 
Ian Co.^ mpra; M. Nimmer, Copyright § 104 (1971 ed.). 

Defendant's contaition that its libraries make only "single 
copies" of journal articles, rather than multiple copies, is 
illusory and unrealistic. Admitl-edly, the libraries, as a gen- 
eral rulejTTiakc only one copy per request, usually for differ- 
ent users. But the record shows that the libraries duplicate 
particular articles over and over again, sometimes even for 
the same user witliin a short timespan. Euj., the NIH library 
photocopied the Count I article three times within a 3-montli 
period, two of the times for the same requester; and it copier^ 
the Count IV and Count V articles twice witliin a 2-month 
period, albeit for different users. The record also shows that 
NLM will supply to requesters photocopies of the same arti- 
cle, one after the other, on consecutive days, even with knowl- 
edge of such facts. In short, the libraries operate comprehen- 
sive duplication systems which provide every year thousands 
of photocopies jf articles, many of which are copies of the 
same article; and, in essence, the systems are a reprint service 
which supplants i hp need for journal subscriptions. Tlie ef- 
fects of this so-called "single copying" practice on plaintiff's 
legitimate interests as copyright owner are obvious. The 
Sophar and Heilprin report, at 16, puts it in terms of a color- 
ful analogy : "Babies are still bom one at a time, but tne 
*.vorld is rapidly being overpcpulated." 

The ^^fair me^^ defense 

Defendant contends that its copying comes under the doc- 
trine of "fair use" of copyrighted worlcs. "Fair use," a judi- 
cially-created doctrine, is a sort of "rule of reason" applied 
by the courts as a defense to copyright infringement when 
the accused infringing acts are deemed to be outside the legiti- 
mate scope of protection afforded copyright owners under 
17 IJ.S.C. § 1. What constitutes "fair use" cannot be defined 
with precision. Much has beea written about the doctrine, 
particularly its rationale and scope. See^ e.g.. A. Latihan, 
Faik Use of Copyriohted Works, Study No. 14, Copyright 
Law Revision, Studies Prepared for Se?^ate Cokm. on TiiJ-: 
Judiciary, 86th Cong., 2d Sess. (1960) ; Comment, Ooiryright 
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Fair Use — Case Lqao and Legislation^ 1969 Duke L.J. 73 ; 
S. Cohen, Faik Use and the Law op CopTHiaHT, ASCAP 
CoFnuGHT Law Sympositim: (No. 6) 43 (1955) ; W. Jensen, 
Fair Use: As Viewed hy ike Waer,^' 39 Dicta 26 (1962) ; 
L. Yankwuch, What Is Fair Use?, 22 U. Chi. L. Rev. 203 
(1954) ; Note, FcAr Use: A Controversial Topio in the Latest 
Revision of Our Copyright Lanvy 34 U. Cin, L. Rev. 73 
(1965) ; M. Nimmeu, CopynionT § 145 (1971 cd.) ; SoriiAn & 
Heilpuin Report at 15 ; R. Heediiam, Tape RrxoimiNO, Pho- 
tocopying AND Fair Use, ASCAP Copykigiit Law Sympo- 
fiiTOi (No. 10) 75 (1959) ; Crossland^ The Rise aiul Fall of 
Fair Use: The Protection of Literary Materials Against 
Copyright Infringem-ent iy New and Developing Media^ 20 
S. Car. L. Rev. 153 (1968). Some courts have held that tlie 
doctrine is but an application of the principle de vunimis nan 
curat lex and, as plaintiflP puts it, "comes into play only when 
a relatively small amount of copying takes place." Principal 
factors considered by the courts in deciding whether a par- 
ticular use of a copyrighted work is a "fair use" are (a) the 
purpose of the use, (b) the nature of the copyrighted work, 
(c) the amount and substantiality of the material used in 
relation to the copyrighted work as a whole, and (d) the 
effect of the use on a o.opyright owner's potential market for 
his work.^° While these criteria are interrelated and may 
vary in relative significance, the last one, the competitive 
character of the use, is often the most important. E.g,^ it has 
been held "fair use" to copy excerpts from literary worlcs for 
purposes of criticism or review {Loexo^s^ Inc. v. CBS^ Inc.^ 
131 F. Supp. 165, 105 USPQ 302 (S.D. Cal. 1955), afd sub 
nom. Benny v. Loew's, Inc., 239 F. 2d 53!?,, 112 USPQ 11 (9th 
Cir. 1950) > aff^d hy an equally divided Courts 3o6 U.S. 43 
(1958)) ; or to copy portions of scholarly works {Greenhie 
V. Nohle^ supra; Holdredge v. Knight Publishing Corp.^ 214 
R Supp. 92^ USPQ 615 (S.D. Cal. 1963)). However, 
it is not "fair use" to copy substantial portions of a copy- 
righted work when the new work is a substitute for, and 
diminishes the potential market for, the original. Hill v. 



"H.R, Rep. No. 83, 90th Cong., Ist Stjss. (1967), which relates to revision 
of the copyright ln\9s, notes that these factors are the ones used by the 
courts. At 29-37, there Is a detnllcd discussion of "fair use" as appllcahle 
lo i»hotocDpylog for ediicatlonn) |iiirpoM*h. 
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Whalen c& Martell, Inc, 220 F. 859 (S.D.N. Y, 1014) ; Folsom 
V. Marah^ 9 F. Cas. 343 (D, Mass. 1841), And it has bcon 
hold that wholesale copying of d copyrighted work is novor 
"fair uso" {Leon v. Paoifio Tel cO Teh Oo., 91 F. 2d 484, 34 
USPQ 237 (9th Cir. 1937) ; Puhlto Affairs Associates, Inc. 
V. RicJcover, 284 R 2d 262, 127 USPQ 231 (D.C. Cir. 1960) : 
vacated arid remanded, 369 U.S, 111 (1962)), even if done 
to further educational or artiFtic goals and without intent 
to make profit. Wifitol v. Orcxo, 309 F. 2d 777, 135 USPQ 
385 (8th Cir. 1962). 

Wl^.atover may bo the bounds of "fair use" as defined and 
applied by the courts, defendant is clearly outside those 
boimds. Defendant's photocopying is wholesale copying and 
meets none of the criteria for "fair use." The photocopies are 
exact duplicates of the original articles; are intended to be 
substitutes for, and serve the same purpose as, the original 
articles; and servo to diminish plaintiff's potential r.arket 
for tho original articles shico the photocopies are made at 
tho request of, and for the benefit of, tho very persons who 
constitute plaintiff's market Defendant saj'S, nevertheless, 
that planitiff has failed to show thnt it has been hamed by 
unauthorized photocopying; and that, in fact, plaintiff's 
journal subscriptions have increased steadily over tlie last 
decade. Plaintiff need not prove actual damages to make oi?t 
its case for infringement. Macmillan Go., supra. Section 1498 
of title 28 U.S.C. provides for payment of "reasonable and 
entire compensation * * * including minimum statutory 
damages as set forth in section 101(b) of title 17, United 
States Code," See Brady v. Daly, 175 U.S. 148 (1899) ; F. W. 
Woohoorth <& Co. v. Contemporary AHs, Inc., 344 U.S. 228 
(1952). M, NiMMER, CoPYTCCGHT § 154 (1971 cd.). Moreover, 
damage may be inferred in this case from the fact that the 
photocopies are intended to supplant the original articles. 
While it may be difficult (if not impossible) to determine 
the number of subscription sales lost to photocopying, the 
fact remains that each photocopy user is a potential sub- 
scriber, or at least is a potential source of royalty income for 
liccTised copying. Plaintiff has set up a licensing program to 
collect royalties for photocopying articles from its journals; 
and among the licensees have been libraries, including a 



Govenunont library.^^ .AJso, there is evidence that one sub- 
scriber canceled a subscription to one of plaintiff's jounials 
because the subscriber believed the cost of photocopying the 
journal had become less than the journal's annual subscrip- 
tion price; and another subscriber canceled a subscription, 
at least in j ait because library photocopies were available. 
Loss of subscription (or photocopying royalty) income is 
particularly acute in the medical joarnal field. The record 
shows that printing preparation costs are 50-65 percent of 
total cost of publication and that the number of subscrip- 
tions is relatively small. Tliis simply means that any loss of 
subscription sales (or royalty income) has the effect of 
spreading publication costs over fewer copies, thus driving 
up steeply the miit cost per copy and, in turn, subscription 
prices. Higher subscription priceSj coupled with cheap photo- 
copying, means probable loss of subscribers, thus perpetuat- 
ing a vicious cycle which can only bode ill for medical 
publishing. 

Defendant's amici fear that a decision for plainti.ff will be 
precedent for plaintiff's seeking injunctions against non- 
Govemment libraries, pursuant to 17 U.S.C. § 101(a), there- 
by interfering with the free flow of technical and scientific 
information through library photocopying. On the basis of 
this record and representations made by plaintiff's personnel 
and counsel, that fear does not appear to be justified. Plain- 
tiff does not seek to enjoin any photocopying of its journals. 
Eather, it merely seeks a reasonable royalty therefor." Its 
licensing program would 9o indicate for, as far as the record 
shows, plaintiff will grant licenses to anyone at a reitsonable 
royalty. No doubt, plaintiff would pi-efer that all of its jour- 
nal users be subscribers. However, plaintiff recognizes that 
this is unrealistic. Some articles in its journals are in greater 
demand than others, and many journal users will not consider 



" There Is no nfirreement. even among' libraries and Government agencies, 
of what constitutes 'fair use*' In InBtitutlonallzed photocopying. The Library 
of Congress will not photocopy copyrighted materials without permlsRion 
of the copyright owners. Many other libraries follow the General Interllbrary 
Loan Code and engage In "single copy*' photocopying. The U.S. Office of Educa- 
tioui through Its Education Resoarces Information Center (ERIC) makes 
available current educational and rese arch-related materials. ERIC will not 
copy copyrighted materials without permlBslon of the copyright owner. See 
Sophar and HMlprIn roport nt :m-1fi. 
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it economically justifiable to aubscribo to a journal simply to 
get access to a few aiticles. Implicit in plaintiflp's licensing 
program, tihorofore, is the idea that it is in the best interest 
of all concerned that photocopying proceed without injunc- 
tion, but witli payment of a reasonable fee. That would ap- 
pear to be a logical and commonscnsc solution to the problem, 
not unlike the solution provided by the American Society of 
Composers, Authors and Publishei'S (ASCAP) and Broad- 
cast Music, Inc. (BMI) in the field of music and the perform- 
ing arts. For a description of how ASCAP and BMI operate 
in a context similar to this one, see Hearings on H.R. 1^31^7 
and other hills hefore Suhc^mm. No, 3, House Comm. en the 
Judiciai^j, 89th Cong., 1st Sess. 194, 203 (1965) ; Finkelstein, 
ASCAP 08 an Examjyle of the Clearing House System in 
Operation^ 14 Copykigiit Soc'y Bull. 2 (1966). 

Defendant says that photocopying by NLM and the NIH 
library is "reasonable and customary" because it complies 
with a longstanding practice of libraries to supply photo- 
copies of parts of scientific works to persons engaged in schol- 
arly research, and is consistent with the terms of the "gentle- 
men's agreement," earli^rTioted. The "gentlemen's agree- 
ment," drafted in 1935, was the product of meetings and 
discussions between representatives of the book publishing 
ijidustry and libraries. The representatives were interested 
in working out a practical accommodation of the conflict 
between (a) the legitimate interests of copyright ownera not 
to liave their works copied without compensation and (b) 
the needs of scholars and research workers for copies of 
parts of cop^M-iglited works for private use in pursuit of 
literary or scientific uivestigation. The "agreement" was, 
in effect, a promise by the book puf'ihers not to uiterfere 



" In hla opening statement at trial, plaintiff's counsel said (emphasis 
supplied) : 

Tho case has nothlnpr to do with the stopping of photocopying. The 
Commissioner knows that an injunction is not nvailame in this court, 
nor is plaintiff, in any case, 6eckino to curtail this use of He articlee. 

Similarly. William M. Passano. plaintiff's Chairman of tho Board, stated in a 

hearing before a Senate committee : 

We feel that it is unrealistic and not in the public interest to consider 
restricting in any way tho use of photocopying devices. They serve a 
useful purpose in the dissemination of knowledge. Since we, as publishers, 
are in that burlness, we certainly don't want to see the spread of knowl- 
odpre curtailed. 

To us the only solution to the problem is a simple system of royalty 
payments with a minimum of red tape. • • • [Hearinjcs on Copyright Law 
llevlsion before the Patents, Trademarks and Copyrights Subcomm. of the 
Senate Comm. on the Judiciary, ooth Cong., 1st Sess. 970 (10 G7).] 
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with library photocopying under thre« conditions; (i) the 
library must warn the person for whom the photocopy is 
made that he is liable for any copyright infringement by 
misuse (presumably by making further photocopies), (ii) 
the photocopying must be done without profit to the library, 
and (iii) the amount copied must not be so substantial as 
to constitute an infringement. The third condition is implicit 
in the "agreement" which says : 

While the right of quotation without permission is 
not provided in law, the courts have recognized the right 
to a "fair use" of book quotations, the length of a "fair" 
quotation being dependent upon the type of work quoted 
iroin and the "fairness" to .the autnor's interest. Ex- 
tenswe quotation is obviomly i/nimical to the authors 
interest. ^ * * ft would not be fair to the author or pub- 
lisher to make possible tlie substitution of the photo- 
stats for the purchase of a copy of the book itself either 
for an indivtdital library or for any permanent collec- 
tion in a public or research library. Orders for plioio- 
copying which^ by reason of their extensiveness or for 
any other reasons, violate this principle should not be 
accepted, [Emphasis supplied.] 

The "gentlemen's agreement" does not have, nor has it 
ever had, the force of law with respect to what constitutes 
copyright infringement or "fair use." So far as this record 
shows, the ^'agreement" has never been involved in any judi- 
cial proceedings. Nevertheless, the "agreement" is entitled 
to consideration as a guide to what book publishers and li- 
braries considered to be "reasonable and customary" photo- 
copying practices in the year 1935. It has little significance, 
however, to this case. The agreement was drafted on behalf 
of a book publishers' organization which is now defunct and 
to which plaintiff never belonged. In fact, il appears that no 
periodical publishers were represented in the organization at 
the time the agreement was drafted ; and, consequently, the 
"agreement" cannot speak for their interests or problems. 
See the Vai-mer study at 51, n. 9. Furtheimore, the "agree- 
ment" was drafted at a time when photocopying was rela- 
tively expensive and cumbersome; was used relatively little 
as a means of duplication and dissemination; and posed no 
substantial threat to the potential market for copyrighted 
works. Beginning about 1960, photocopying changed char- 



58 

acter. The introduction to the marketplace of the office copy- 
ing machine made photocopying rapid, cheap and readily 
available. The legitimate interests of copyright owners must, 
accordingly, bo measured against the changed realities of 
technology. Professor Nimmer in his treatise Coptright cap- 
sules the point at 653 ; 

Both classroom and library reproduction of copy- 
righted materials command a certain sympathy since 
they involve no commercial exploitation and more par- 
ticularly in view of their socially useful objectives. 
What this overlooks is the tremenaous reduction in tJie 
lvalue of copyrighted works which must result from a 
consistent and pervasive application of this practice. 
One who creates a work for educational purposes may 
Jiot suffer greatly by an occasional unauthorized repro- 
duction. But if every school i*oom or library may by pur- 
chasing a single copy supply a demand for numerous 
copies through photocopymg, mimeographing or similar 
devices, the market for copyrightea eancational mate- 
rials would be almost completely obliterated. This could 
well discourage authors from creating works of a scien- 
tific or educational nature. If the 'i^rogress of science 
and ixseful arts' is promoted by granting copyright pro- 
tection to authors, such progi-ess may well be impeded if 
copyright protection is largely undercut in the name of 
fair use- [Emphasis supplied.] 

In any event, the "gentlemen's agreement" by its own terms 
condemned as "not * * * fair" the making of photocopies 
which could serve in "substitution" for the original work, and 
further noted that "[ojrders for photo-copying which, by 
reason of their extensiveness or for any other reasons" could 
serve as duplicates of the original copyrighted work "should 
not be accepted." Thus, the most that can be said for the 
"gentlemen's agreement" is that it supported (and probably 
still supports) the proposition that it is "reasonable and 
customary" (and thus "fair use") for a library to photo- 
copy for a patron a part of a book, or even part of a periodical 
article, such as a chart, graph, table, or the like, so long as 
the portion copied is not practically a substitute for the entire 
original work. Other instances of library photocopying may 
also be "fair use." E,g,^ a library no doubt can replace dam- 
aged pages of copyrighted works in its collection with photo- 
copies; can make a small nmnber of photocopies for in-house 
administrative purposes, such as cutting up for cataloging or 
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tlip like ; or can supply attorneys or courts witli single photo- 
copies for use in litigat{on. In all those instances, and prob- 
ably many more which might come to mind on reflection, the 
rights of the copyright owner are not materially harmed. The 
doctrine of "fair us^ " and the "gentlemen's agreement," how- 
ever, cannot support wholesale copying of the kind hero in 
suit." 

Defendant also contends that traditionally, scholars have 
made handwritten copies of copyrighted works for use in 
research or othei scholarly pursuits; that it is in the public 
interest that they do so because any harm to copyright owners 
is minimal compared to the public benefits derived there- 
from; and that the photocopying here in suit is essentially 
a substitute for handcopying by the scholars themselves. 
Tliat argiunent is not persuasive. In the first place, defend- 
ant concedes that its libraries photocopy substantially .ruif^ 
material than scholars can or do copy by hand. ImijJicit in 
such concession is a recognition that laborious handcopying 
and rapid machine photocopying are totally different in their 
impact on the interests of copyright owners. Furthermore, 
there is no case law to support defendant's proposition that 
the making of a handcopy by scholars or researchers of an 
enti7'e copyrighted work is permitted by the copyright laws. 
Certahily the statute does not expressly permit it; and no 
doubt the issue has never been litigated because, as a prac- 
tical matter, such copying is de minimis and causes no real 
threat to tlie copyright owner's legitimate right to control 
duplication and dissemination of copyrighted works. The 
photocopying done by NLM and the NIH library, on the 
other hand, poses a real and substantial threat to copyriglit 
ownei-s' legitimate interests. Professor Nimmer discusses 
the point succinctly, a*- G53-54: of his treatise, and his lan- 
guage can hardly be improved upon: 

It may be argued that library reproduction is merely 
a more modern and efficient version of the time-honored 
practice of scholars in makmg handwritten copies of 
copyrighted works, for their own private use. In evaluat- 
ing this argument several factors must be considered. 

"The potential pernicious eflecte of modern, Inatltutlonallzed photocopying 
of copyrighted works (particularly Journal articles) In the name of *'falr 
use" Is dlscusse at length In the Sophar and Hellprin report The authors, 
at 24, characterize wholesale copying by llbrnrlos as "a non-violent form of 
civil disobedience." 
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In the first place, the dnidgery of makmg handwritten 
copies probably means tliat snca copies in most instances 
are not of the complete work, and the quantitative in- 
significance of the selected passages are such as generally 
not to amount to a substantial similarity. Secondly, there 
would appear to be a qualitative difference between each 
individual scholar performing the task of reproduction 
for himself, and a library or other institution perform- 
ing the task on a wholesale basis for all scholars* If the 
latter is fair use, then must not the same be said for a 
non-profit publishing house that distributes to scholars 
unauthorized cojnes of scientific and educational works 
on a national or international basis? Finally, it is by no 
means clear tlmt the underljung premise of the above ar- 
giunent is valid. 

There is no reported case on the question of whether 
a single handwntten copy of all or substantially all of 
a protected work made for the copier's own private use 
is an infringement or fair use. If such a case were to 
arise the force of custom might impel a court to rule for 
the defer aant on the ground of fair use. Such a result, 
liowever, could not be reconciled with the rationale for 
fair Tise suggested above since the handwritten copy 
would serve the same function as the protected work, 
and would tend to reduce the exploitation value of such 
work. Moreover, if such conduct is defensible t^^en is it 
not equally a fair use for the copier to use 1 ^ own 
photocopymg or other duplicating device to achieve the 
same result? Once this is acknowledged to be fair use, 
the day mff.y not be far off when no one need purchase 
books since by merely borrowing a copy from a library 
any individual will be able to make his ovn copy through 
photocopying or other reproduction devices which tech- 
nological advances may soon make easily and economi- 
cally available. 

To the same effect is a statement in the Varmer study at 
62-63: 

It has long been a matter of common practice for 
individual scliolars to make manual transcriptions of 
published material, though copyrighted, for their own 
private use, and this practice has not been challenged. 
Such transcription imposed its own quantitative 
limitations; ancl in the nature of the event, it would not 
be feasible for copyright owners to control privnte 
copying and use. But reproduction for private use talces 
on different dimensions when made by modem photo- 
copying devices capable of reproducing quickly any 
voliune of material in any number of copies, and when 
copies are so made to be supplied to other persons. 
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Publisher's copies ai*e bought for the private use of the 
buyer, and in some circumstances a pei'son supplying 
copies to others will be competing with the publisher 
and diminisliing his market. 

2Tot only is such competition unfair to tlie publislier 
and copynght owner, but it may be injurious to scholar- 
Ship and research* Thus, it has been pointed out that 
widespread photocopying of technical journals might 
so diminish the volume of subscriptions for the journals 
as to force the suspension of their publication. 

Also, the 1961 Register's Report notes at 25-20 : 

Kesearchers need to have available, for reference and 
study, the growing mass of published material in their 
particular liekls. This is true especially, though not 
solely, of juaterial published in scientific, technical, and 
scholarly journals. Researchers must rely on libraries 
for much of this material. When a published copy in a 
libraiy's collections is not available for loan, Avliich is 
very often the case, the researcher's need can be met by 
a photocopy. 

On the other hand, the supplying of photocopies of 
any work to a substantial number of researchei-s may 
diminish the copyright owner's market for the work. 
Publishers of scientific, technical, and scholarly works 
have pointed out that their market is small; and they 
liave expressed the fear that if many of their potential 
subscribers or purchasers were furnished with photo- 
copies, they might be forced to discontinue publication. 

Finally, defendant says that it is unconstitutional to con- 
strue the copyright law so as to proscribe library photocopy- 
ing of scientific or technical writings because such photocopy- 
ing is consonant with the constitutional purpose of copyright 
"to promote the progress of science." That argument misses 
the mark. Article I, section 8, clause 8, of the U»S. Constitu- 
tion grants to Congress the "Power * * * To Promote the 
Progress of Science * * * by securing for limited Times to 
Authors * * * the exclusive Right to their * * * Writings * * */' 
The word "Science^' is used in the sense of general knowledge 
rather than the modern sense of physical or biological science. 
See Rich, Principles of Patentability^ 28 Geo. Wash. L. Rev. 
393, 394:-97 (1960) ; H.R. Rep. No. 1923, 82d Cong., 2d Sess. 4 
(1952) ; S. Rep. No. 1979, 82d Cong., 2d Sess. 3 (1952). Con- 
gress has exercised it^ constitutional power by enacting, and 
revising from time to time, copyright statutes which are the 
method of, and provide a system for, achieving the constitu- 
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tional purpose. Tho system "promotes progress" by encour- 
aging authors to write and publicly disclose their writings; 
by inducing publisliers and entrepreneurs to invest risk capi- 
tal in the dissemination of authors* writings ; and by requiring 
other authors to create new writings, rather than plagiarize 
the old, all of which is in the public interest. Mazer v. Stein^ 
347 U.S, 201, 219 (1954),, reheanng denied, 347 U.S. 949. 
Congress has broad discretion under the Constitution to pre- 
scribe the conditions under which copyright will be granted, 
the only express restriction being that any **exclusive rif^ht" 
must be for a "limited time." Nothing in the present statute, 
its legislative history or the case law suggests that Congress 
intended to exempt libraries or others from liability for 
wholesale copying of copyrighted works, wlmtever be the pur- 
pose or motivation for the copynig. What defendant really 
appears to be ti'.i:*guing is tliat the copyright law should excuse 
libraries from liability for the kind of photocopying here in 
suit. Tliat, of course, is a matter for Congress, not the courts, 
to consider for it involves questions of public policy aptly 
suited to the legislative process. In an analogous context in 
Fortnightly Gorp,^ supra^ Justice Fortas noted at 408: 

The tasi: of caring for CATV is one for the Congress. 
Our ax, being a rule of law, must cut straight, sharp, and 
deep; and perhaps this is a situation that calls for the 
compromise of theory and for the architectural improvi- 
sation which only legislation can accomplish. 

See also WhitC'Smith Music Go.^ supra^ where the Court 
noted at 18, that "considerations [of what the copyright laws 
should provide] properly address themselves to the legisla- 
tive and not the judicial branch of the Government.^' " 

III 

Several other points raised by the paities merit comment. 
Defendant notes that the National Library of Medicine Act 



"There has boeu uo cJenrth of activity to revise the 1900 Copjright Art 
??oine of tliat activity relatCH to Ubriiry photocopying problems. See, e.g., 
Hoiirfngs on H.R. 4347. fl fid other bills bofore Subcomm. No. a, Hoiirg Comm. 
on the Judlelnry, SOth Cong., 3st Seas, 448. 459, 1133 (1965) ; S. 007, H.R. 
2512. 00th Cong.. 1st So:*s. (1007): S. 543, 91st Cong., 1st Sesa. (1060); 
S. R-p. No. 01-1210, 01st Cong., 2d Sess. 5 (1070) ; S. 044, 92d Cong., ist 
Sesa. <1071). For a brief history of leglatativo activity directed toward 
revision of tbe 1000 Copyright Act, aee Fortnights Corp., supra at 300 n. 17 ; 
UCLA Project at 931-38. 
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by which NLM was created (42 U.S.C. § 275, ct seq,) pro- 
vides at §276(4) tliat the Secretary of Health, Education, 
and Welfare, through NLM, shall "make available, throuf?h 
loans, photographic or other copying procedures or otherwise, 
such materials in the Iiibrary as ho deems appropriate 
* * and that the Medical Librai7 Assistance Act of 196E 
(42 U»S.C. § 280b-l, et seg,) provides that grants be made to 
medical libraties for, among other things, '^acquisition of 
duplicating devices, facsimile equipment * * * and other 
equipment to facilitate the use of the resources of tlic li- 
braiy." 42 U.S.C. 280b-7. Defendant suggests that by those 
statutory provisions Congress intended to exempt NLM and 
other grantee libraries from the copyright laws. As defendant 
puts it, " * * * the only reasonable interpretation [of the 
statutes] is that Congress knew tliat fair use would exempt 
such libraries from copyright infringement in the established 
use by libraries of such [photocopy] equipment." There is no 
merit to this. Nothing iSthe statutes or their legislative his- 
tories says anything about the copyright laws, and it cannot 
be inferred that Congress intended statutes to be in der- 
ogation of the copyright laws, absent an express indication 
to the contrary.^^ See generally E. Crawford, STAruTORY 
CoN-STnucTiON- § 227 ( 1940) . No court has ever held that "fair 
UB6" applies to library wholesale photocopying; nor has there 
been a uniform and unchallenged policy among libraries and 
other institutionalized photocopiers on the boimds of "fair 
use." See note 11. Thus, it makes no sense to impute to Con- 
gress an intent for which there is no sound basis in judicial 
decision, or otherwise. The fact that the statutes authorize 
the libraries fr^ make use, generally^ of pliotocopying equip- 
ment and procedures, is not controlling or even very sig- 
nificant. Much material hi library collections is either not 
copyrighted or is material on wliicli the copyright has ex- 
pired; and in either event, the material iis in the public 
domain and can be freely copied. 

Furthei-more, the record shows tliat NLM, from the be- 
ginning, has been concerned about comi^lying with the copy- 
right laws and has never considered itself exempt therefrom. 
In 1957, NLM's Board of Regents discussed the library's pho- 

J»H.R. Kcp. No. 041, 84th Cong,, 2(1 Scss. flPufi) : S. Rep, Ko. 2071, S4tlj 
Coup., 2a Scjss. (105G) ; n,U. Kep. Ko. 102B, 80th Conp,. 1st Sess. (1005) ; 
S. Rep. No. 750» SOth Cong., 1st Sess. (lOGij), 
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tocopying practices and deemed them to create vexing copy- 
right infringement problems. The Director of NLM was of 
the opinion that "sooner or later" the pix)blems would bring 
"a test of the issue in the coui'ts. " 

Defendant suggested at trial that payment of compen- 
sation to plaintiff for photocopying its journals would create 
Q continuing undue and oppressive administrative and finan- 
cial burden on NLM! and the NIH library. Defendant has 
not pressed the point in its brief, perhaps because it is clear 
that plaintiff's right to compensation under 28 U.S.C. 
§ 1498(b) cannot depend on the burdens of compliance. 
Nevertheless, defendant's point merits comment since courts 
should be mindful of the practical consequences of their de- 
cisions. Based on this record, defendant's fears are not justi- 
fied. Both NLM and the NIH library already have adminis- 
trative procedures by which they keep detailed records of pho- 
tocopying. Both libraries require that written request slips be 
subniitted by requesters of photocopies. The slips are a per- 
manent record of the journals and pages photocopied. It 
would seem a routine, albeit tedious, matter to cull from 
those records the information necessary to calculate a reason- 
able royalty on the basis of the number of articles copied, 
or perhaps to come up with an acceptable formula for es- 
tablishing a blanket annual royalty payment. lndep,d, the 
evidence suggests that this is so. In 1967, NLM temporarily 
stopped photocopjdng articles from plaintiff's journals, as a 
lesult of plaintiff's charge of copyright infringement and 
requests for a reasonable royalty. NLM was able, as a practi- 
cal matter, to flag all requests for photocopies from plaintiff's 
journals from April 27, 1967 to May 29, 1967, in order to re- 
frain from copying them. On about May 29, 1967, photo- 
copying was resumed and was monitored for about 90 days. 
Satisfied that the 90-day period was a representative sample, 
NLM found that it Avould have paid plaintiff ab:>ut $250- 
$300 if it had acceded to plaintiff's request for royalty pay- 
ment. The Director of NLM testified that, in his opinion, 
this was "a very smnll sum — surprisingly small siun." Simi- 
larly, the NIH librarian testified that payment of royalties 
for photocopying "has nothing to do with the operation of 
the library in the fulfillment of * * * [its] function. It 
is an economic and budgetary consideration and not a serv* 
ice-oriented kind of thing." 
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Nor ilocs it appear tliiit payinoiit of royalties to othoi* pub- 
lishers ^vill create an undue or oppressive administrative 
burden. Tlio Sopliar and Hcilprin report notes, at fjS-GO, that 
based on a study of the photocopying practiced oi U.S. libra- 
ries, less than 1,000 publishers provide the material photo- 
copied by libraries, and that about 5 percent of that number 
provide about 40 percent of the material copied. This simply 
means that nearly half of the materials photocopied emanate 
from about 50 publishers. No doubt, the materials photo- 
copied by NLM and the NIH library come from an even 
smaller numboi of publishers since those libraries are liighly 
specialized. In any event, by using modern management 
practices including computers and the like, it would appear 
that NLM and ths NIH library can, with minimum disrup- 
tion, cope with the necessary recordkeeping." 

Postscript: The issues raised by this case arc but part of a 
larger problem which continues to plague our institutions 
with ever-increasing complexity — how best to iwoncile, on 
the one hand, the rights of authors and publishers under the 
copyright laws with, on the other hand, the technological 
improvements in copying techniques and the legithnate ]^ub- 
lic need for rapid dissemination of scientific and technical 
literature. The conflict is real ; the solution not simple. I^egis- 
lative guidelines seem, appropriate.^^ The Sophar and Ileil- 

"It has iH'cn ^ngKcstod th:it there be cstithnshed n clenrlugliouse I'or accoss. 
pfTinlssions and i)i)ynii»nts for pliotocopylrtfr of copyrlKlitoil iiiati.' rials. Tlw; 
cloarinj^botjso woiiUl roJleve instil nUonal copiers of the bnrdoiis of royalty 
distribution and nilplit nlso be liisti'iiiiiGntnl in sotting np hinnkct royilty 
arrnnpcpmrtits, (lins relieving the institutions from most rccordlcooping ronnlro* 
monts. St'Ls e.g., tlie Sophar nnd Ilellpri i **c*pori nt 82. TJie clearln;j!innsp 
conropt IiaH lilso hocii ulliidod to In a cntigressioni.I report: 

* * ♦ Despite past efforts, reasonable arranpenjents involving a mutual 
nndi'rstiindlng of what generally constUiites acceptable lllirary practices, 
a}til promding xcorltable clearance and llvcnshiff conditions/Unvc not been 
achlcvpil and arc overdue. The committee urges nil concerned to resuufe 
tliplr p/Tortii to reach an accommodation under which tlio needs of scholnr- 
ship and the rights of nulhors would t)oth ho respected, t Kuiphnsls sup- 
pllod.l (ILK. Rep. No. 00th Cong.. 1st SosH. :tG (1967).! 
And It Is interesting that Sophar and neilprirj„foun<l tliat librarians favored, ^ 
two to one, the clearinghouse approach to \,ic problem, even though rtiany of \ 
those In favor "indicated a deaire to settle an increaalngly complex matter, 
rnther than an enthusiastic approval of the iden." Sophar nnd Iloilprin report, 
at p. V of the Summary. 

"•In lOfiO, severnl hillF were Introdnoi-d In both the Senate nnd Honse to 
establish a National Commission on Librnrlos and Information Science. Also 
In lOfiO, II.U. 8S00 wns introduced to provide for n "Natlonnl Science Resonreh 
Data Processing nnd iTiforiuntion I'.otrleval System.'' See 1J)00 Register of 
Copyrights Annual Rep. 0. Karller, in lfl07, the Sennte enacted S, 2 210, 90th 
Cong.. 1st Scss., by which there would be <*rpntt'd n commission to study and 
coujplh' data on the r<*productio)i and »m' of copyrighted works. The House 
took no action on the bill. 

525-015—70 0 
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pvin roporf^ at i)p. viii-ix of tl\o Summary, capsules tim prob- 
lem in a statement worth quoting; 

From tlio viewpoint of the information scientist, copy- 
ri/irht may appear as an impediment to the most olTicicnt 
(low of information. It is apparently a blockage in an 
information system. Our early tendency was to opnoso 
and try to limit tlio protection and control granted in 
copyright for the sake of efficiency. After careful analy- 
sis wc no longer do. 

Tliere is a philopophical reason for not wanting to 
SCO copyright rlcntrovod and there are a number of prac- 
tical reasons. The philosophical reason is simply a belief 
that copyriglit is one of n number of ways in which our 
society expresses its beliol' and hope that an individual 
cnn continue liis identity in a world of mass effoits by 
assuring the individual-, his publisher or his association 
suiTicient income fi'f)m his ideas to maintain a degree of 
independence. The ero.sion of the economic value of copy- 
right must lead to fo<l(MMl support of all kinds of writmg 
and, of coiii-sc, control. 

The practical reasons /low from the philosophical rea- 
sons. Publishers, non-profit as well as commercial, will 
simply not be able to continue publishing; under an eroded 
system. The scientinc and other professional societies 
which, through their memberships, have done the most 
to develop information-handling tools and media are 
the ones most hurt by them. A means must be developed 
to assure payment to the copyriglit owner in return for 
unlimited and uncontrolled access to and duplication of 
the copyrighted work. 

Our only concern and "vested interest" in copyright 
since we became interested in the problem "is to'^find a 
way to protect the 'exclusive Eight' of an author to his 
;Writings/ while permitting the advantages of modern 
information dissemination sj^stcms to become as useful 
as tliay may without weakening or tlireatening the eco- 
nomic urge and the need to create.'" We believe the two 
mint become reconciled, not in the inte\ests of compro- 
mise, hut simply because both concepts are too valuable 
for either one to be permitted to severely harm or de- 
stroy the other, 

KuMzio, Jwh/cu joins in the foregoing dissenting opinion. 
Nichols, Judge^ dissenting: 

I join in the Chief Judge's able dissent, and add a few 
words o[' my own. I agree with him that the photocopying 
of copyrighted material, as described in the findings, is not 
within the judge-made doctr'ine of fair use, and it should 
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not be. The iiiajority lirs posed ii question, whose answer it 
triuniphnntl}' demonsti'ntesj bnt it is il\e wron*^ question. The 
issue is not whether we liliould "slop'' lefendnnt's photoco])^- 
ing. Sucli a stoppage, at the behest of a publislici who refused 
to license on fair terms conld well be unconscionabio, in my 
opinion, but wo have no such publisher bbfoie us. Phiintiff 
hero is willing to license. If he did want to lialt the [)hoto- 
copying, ho would be in tho wrong cunrt hero. 

Ap the majority admits, we lack the power to enjoin. United 
States V. King, 1395 U.S. 1 (1969). Under 28 U.S.(\ g 1498, 
as amended, all we can do, if wc find uifriugenient, is to 
award reasonable and entire compensation. The idea we are 
asked to "stop" the pliotocopying I suppose can be elab- 
orated as follows : our decision would be stare decisis in other 
suits against non-government libraries in wiiich injunctive 
relief is expressly authorized. 17 U.S.C. §§ 101 (a) , 112. How- 
ever, the latter section authorizcB injunctions on terms. There 
is high authority under earlier legislation that courts can 
refuse to enjoin copyright infringements if they deem an 
injunction would bo, unconscionable. Dun v. Lnmhemi^n^s 
Credit Ass'n,, 209 U.S. 20 (1908). Under the 1909 Act, the 
Second CI»*cuit held in National Comic Publications, Inc. v. 
Fawcett Publications, Inc., 198 F. 2{L927 (1952), refusing to 
direct an injunction on remand : 

* * * We think it best to leave open to the district 
court the (juestion whether an injujiction shall issue, 
since that is always a discretionary matter. 

Tile Ninth C:rcuit also recognizes that same princii)le. 
Shapiro, Bernstein & Co, v. iOSG S, Vermont Am,, Inc, 
307 F. 2d 236 (1966). 

The Senate Study on Copyright Law Eovision, Oominittee 
On The Judiciary Pursuant to S. Ers. 240, Studies 22-25, 
86th Cong. 2d Sess., says at p. 127 ; 

* * * * ^ 

The piesej'f law leaves it to the discretion of tlie 
court whether aj injunction will be granted or denied. 
It has alwf-ys been the rule of the courts that an injunc- 
tion is an extraordinary remedy to be used only wliere 
further injury to the plaintiff is lil.ely and the equities of 
the situation c.re on the side of -injunctive relief, and the 
courts have denied an injunction' in cases wliere it was 



I lioii^lil thn( lliis rviiuHly would l)o utuliily linrHli on llio 
ch' IViidaiit. 

At )[t Ik Xi 

In l/er/if. Co. v. /JowfeM, IV2{ U.S. ;V21 ( liM4), Mic Supivinc 
(*ourt eonsti'iicul llu* wurtinio Kniei'fj;<Micy Pvivv Control Act 
ns not manilutinj^ iiijnnrHvc I'elit^f, akIion<!;li the lnn<!;nn»ro. oT 
I lie statute was inoiv iavorahli* to such a const ruction, tiniii 
Mui( of tlio ('oi)yn»jfl»t Act. Mr. Justice Doii^'las said for the 
Court at p. 320: 

* ♦ Jit ^Yj, jjpp (iciiiinnr ]\i*Yii with tlie rcf[uironients of 
oqirity practice witli a Imckprroinul of several Imndicd 
years oi history. Only tlie otlicr day we stated lliat "An 
appeal to the eipiity juriselietion conferred on federal 
di.strict courts is nn appeal to the sound discretion wliich 
<^uides the detei'i-'^inat ions of court-; of e(|uity." Meredith 
V. Whiter I/f/ret), :V20 U.S. 228, 2^5, The liistoric; injunc- 
tive process was designed to deter, not to punisli. The 
essena*. of e(]uity jurisdietion has been the power of the 
(liancellor to do equity ami to nionkl each decree to the 
necessities of the particular case. Flexibility rather than 
ri«ridity lias disfin^uished it. The (jinilities of mercy and 
IH'acticaliiy have made equity the instrument for nice 
adjustment and reconciliation between the iniblic inter- 
est ami private needs as well as l)et\vcon com])etin<r pri- 
vate claims. * * * 

In view of the u\auy pei'suasivc reasons our majority 
adchices why photocopying by non-profit libraries should 
not be "stopped", I d(!em it an ovci'-large assumption that 
an award hy.ns of reasoimhie and entire compensation to 
our plaiutiif would by stare derivs bind otlior tribunals, 
at tin*. l)ehest of otlier plaintiffs, to enjoin such library 
photocopyin*;. 

The auuMidod § 140S prescribes an award of "reasonable 
and entire compensation" \vltich slndl inchido the statutoiy 
minima, mulei- 17 U.S.C g 101(1)). Whether any statutory 
mininmm is tluM'e presci'ibed in the case of a library photo- 
copy of a periodical article, is a far tan<rent from our present 
iiKpiiiT, but I am satisfied, if it is. it need imt l)e so pro- 
hibitive or pmiitive as to "sto])" the photoco])yin^x. 

^foreover. as to tlic question of fair use, I have difficulty 
re^ai'diug a use as fair, when a uso»* 'nmefits as extensively 
from the copy ri<rh ted material as this one does, yet 
adamantly refuses to make any outrihntion to defray the 
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pnblislior's cost, or coinpeiisato I'oi' tlio niilhor's ollbrt and 
e.\portist\ oxcopt llio nominal snl)S('i'iption pi'ico of two copies 
of oacli pcM'iodical. DofcMidant's librarios, and others, luivo 
ntt(Mnpted to cxmviso a nicasnrc of sel f- restraint liithorto, 
l)nt tluM'o is notliin<r in i\n\ nnijority decision to induce tlicni 
to continue, tluit is not »norc than countci'bahuiccMl by oMier 
material tliat will encourn<2:e unrestricted piracy, However 
lied^red, the decision will be rend, that a copyrigiit hob^.er 
lias no rip;hts a library is bound to respect, AVe are nial\in<r 
Ihe Dred Scott decision of copyriglit law. 

I ihink the court also in inpntintr <o Herbert Putnam, 
Librarian of Con<rress. interpretation of tlie 1009 statute 
consistent with the court's. The brief for a frroup of aniici 
put before us a 1008 rc<?nlation of that library which, the 
brief says, included tbis ]irovision : 

P]ioto(fra])h})ig. P)ioto*Traphin»r is freely permitted. 
The ]iermissiou extends to the buildin^r itself and any 
of its parts, including; the nuiral decorations. It extends 
to articles bearing claim of copyright, but the Library 
<rives no assurance that the photograph may be repro- 
duced or repiiblislied or placed on sale. These are mat- 
ters to be settled with the o^Yuer of the copyright. 
(Emphasis supplied.) 

Assuming this is properly a matter for judicial notice, the 
omission to include it in the trial judge's findings (or to 
request inclusion) may perhaps be overlooked. Yet, as part of 
self-serving statements of historical fact in a brief, it avoids 
explanations sncli as an adverse part;^ at the trial ley el might 
have furnished. The regulation possibly alluded to articles 
iji common speech, short non-fiction writings) if it 
alluded to copyrighted printed matter. Why was not, e.r/., 
copyrighted fiction of equal, concern? The explanation that 
suggests itself to me as possible is that the articles mentioned 
arCs or at least include, three-dimensional objects, or arti- 
facts. The provision is too ambiguous in its coverage to afford 
any indication of how Putnam inter pi'eted the copyright law. 

The 101.'^ regulation, in a new section entitled Photostat, 
deals for the first time with reproduction of two-dimensional 
material. The court quotes it. It includes no caution as to 
copyrig^it. The former ]n*ovision as to photographing is con- 
tinued unchanged. It seems a fair inference that no copy- 
right caution was considered necessary as to two-dimensional 
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inntiM'inl 1)TOuisc the tlioii rnotliotl of |)Ii(>to«j:rR;'Ii duplicmtion 
of siicli MJatcrial, known ns photostating, wns too costly, 
cumboryonie niul slow, to appoar as a inonuce to lioldors of 
co|)yri^rI>ts. Those of us whose memories ^o baclc to law prac- 
tice ill the thirties can take judicial notice that use of the 
method to generate copyright iiifringemouts on a major scale 
would have been unthinkable. A single copy of an infring- 
ing book or magazine article, produced by photostating, 
would luive cost two dollars or so per i>age. If this rocolkni- 
tion is cjUTying judicial notice too far, let us dmp the 
Putnani argument altogether. 

Finally, I unist note the repented alterations made in the 
trial judge's fact findings. Specifically) : 

Now sentence in finding 0, that the i-equ esters needed the 
articles in connection with their professional woi'k, and used 
their copies solely for such purposes. 

Deletions from finding 10 of part (b) explaining liow copy- 
right i)asses from authors to publishers. 

Insertion in finding 17(b) that libraries' self-restraint poli- 
cies are not ab\ised or circumvented. 

Insertion in finding 22(c), same efi'ect. 

Insertion in finding J^f)(b) that phiintiff's business is grow- 
ing faster than the gross national product. This is irrelevant 
if true. Why not a comparison with the growtli of the na- 
ti(.ual debt? Or the total gate receipts of the National Foot- 
ball League? 

Deletion from finding 39(d) of inference that plaintiff 
must have sufi*ered some loss from photocopying and substi- 
tute statement ho has failed to show substantial hurt. Trial 
Judge Davis also found, with record support, tliat at least 
one subscriber cancelled a subscription to one of plaintiff's 
journals because the cost of photocopying the journal had 
become less than tlic journal's annual subscription price. 
There was evidence that iu another instance, a subscriber 
cancelled a subscription at least in part because library photo- 
copies were available. 

The I'elevauce and effect of these changes is doubtful in 
light of the fact that the statutory minima under § 101 (b) are 
apparently intended to take care of instances where a plain- 
tiff cannot prove actual damages. Of,^ Shapiro^ Bernstein <& 
Co, V. iftSG S, Vermont Ave,^ /n^,^ Supra. 
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I <lo not think tlioso nllcnilifnis \\vn\ ptopor in li^lil of 
the prcsimiptioii tliat t]ic trial jiid<,^c's liiulin^'s iwa iioi reut. 
Kiilc 147(b). They also suggest tliat the court would havr 
luul difficulty reaching the conclusion it did if it had ix^spocted 
the lindings as it sliould liave dono. If plaintiirs business is 
really growing faster than the gross national product or other 
Indichi, without the court's protectioii, the place to take this 
into account is in the dcterinination of I'easonable and entiiv 
rompensation. 

l-'INnlNUS OF I'AGT 

Tlic court, having considered th« ovid(MK'i\ llio. decision and 
findings of former Trial Judge James V, Davis, and t\n\ 
briofs an<l arguments of counsel, makes findings of fact as 
follows: 

L This is a copyright suit under 28 U.S.C. § 1498(b).- 
Plaintiff seeks reasonable and entire compensation for alleged 
infringement by tlio United States of certain copyrights in 
medical journals, 

2. Plaintiir, Tlic Williams & Wilkins Comi)any5 is a pub- 
lisher located in Baltimore, Maryland. Thongh a relatively 
small company, plaintiff is one of the major publisher of 
medical journals in the United States, Plaintiff also publishes 
medical books. Plaintiff is a family-owned corporation, and 
its principal oiRcers are WilHuir. M. Passano and Charles O. 
Reville, 

3. The Government agency accused of infringement is the 
Department of Health, Education, and Welfare, in paiticu- 
lar the National Institutes of Health (NIH) and the Na- 
tional Library of Medicine (NIjM). NIH and NLM are lo- 
cated in Bethesda, Maryland. 

4. The petition was filed in this court on February 27, 
1968, and was amended on July 23, 1970. The petition alleged 
infringement by reason of the Govcmment's unauthorized 
photocopying of seven journal articles, identified below as 
Counts I to VII. The amended petition alleged infringement 
by reason of the Government's unauthorized photocopying 
of one journal article, identified below as Count VIII. The 
articles, and the journals in which they were published, are 
as follows : 
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5. (a) Plainti/T publislics 37 medical journals, all of wliicli 
arc copyriglitciiL Of these, 2G are published in conjunction 
with professional societies, witli tJie copyright being owned 
by plaintiff iu 18 of suclx joumals and the societies o^Yn^Jlg 
the co])yright in the remaining 13. The journal Sledicine 
is inihlished by plaiiitill' for its own bonnfit, not iji con- 
jimctiou with ii professional society. The journal Pharma- 
colofjlcal lirvicws is and has haou published by plaintin' since 
1909 in conjunction \YJth the American Society for Plianna- 
cology and Experimental Therapeutics. The Journal of 
hnimmology is and lias been published by plaintiff for about 
years in conjunction with the xYmerican Association of 
Innnunologists. The journal Gastroenterology is and has 
been published by i>huntift' since 19-16 in conjunction with 
tlic American Gastroenterological Association. The four 
journids above named arc published with notice of copy- 
right in plaijitijr's name. Plaintiff has contracts with the 
above-noted professional societies, which contracts deal in 
part with copyriglit. Although there are differences in 
l)]u-aseology among the conlwicts, such differences have led 
to no problems in c^ealings between plaintiff and the socie- 
ties with respect to 'copyright matters. So far as the record 
sliows, the parties to the contracts consider it the responsi- 
bility of i)laintifF to enforce the copyright by granting li- 
censes or instituting appropriate lawsuits. 

(b) The agreement relating to copyright between plaint ifl' 
and the American Society for Pharmacology and Experi- 
mental Therapeutics (ASPET), under which agreement 
Pharmacological Reviews is published, provides as follows: 
* - * * * * 

5. COPYKIGIIT, The Society is sole owner of the 
periodical but for the sake of con\*enifM\ce, copyright 
sluall be taken out in the name of the Publisher. Pro- 
curenicjit of copyright of earh issue is the duty of the 
Publisher and tlie costs incident thereto shall be cha'rjyed 
to the profit-and-loss account of the periodical. The 
Publisher may publish or permit othei-s to publish ex- 
cerpts frnin the periodical after publication but such 
excerpting shall not be so substantial as to interfere 
with the sale of the periodical. 

^ if ^^ Hi 
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10. REVEKSION OF RIGHTS. In case of bank- 
ruptcy, assignment for benefit of creditors, or liquida- 
tion for any cause of the Publisher, or upon termination 
of this Agreement for any cause stipulated herein, all 
rights conveyed under this Agreement by the Society to 
the Publisher shall revert to the Society forthwith. 

)ic )iC )(( ^ >|( 

The agreement was in effect at all times here material. There 
is no evidence that ASPET objected to, acquiesced in, or 
was any way involved with, the bringing of this suit by 
plaintiff. 

(o) The agreement relating to copyright between the 
American Association of Immunologists (AAI) and plaiu 
tiff, under which agreement the Journal of Irrmmnology is 
published, provides as follows: 

* 4( ))c « « 

5. PROCUREMENT OF GOPYRIOHT. The Asso- 
ciation is the owner of the periodical but for the conven- 
ience of both parties copyright shall be procured hy and 
in the name of the Publislier, and the costs incident 
thereto shall be charged to the profit-and-loss account 
of the periodical. The Assooiation reserves the right to 
have the copynight assigned to the Association if at any 
time in the future this seems desirable. [Empliasis 
supplied.] 

4( i|( He 

The agreement was in effect at all times hero material. There 
is no evidence that AAI ever exercised its right to have as- 
signed to it by plaintiff the ownership of any copyright regis- 
tration in the Journal of Imrrmnology. Nor is there evidtnce 
to show that AAI objected to, acquiesced in, or was any way 
involved with, the bringing of this suit by plaintiff. 

(d) The agreement relating to copyright between the 
American Gastroenterological Association (AGA) and plain- 
tiff, under which agreement Gastroenterology is published, 
provides as follows: 

« 4c sft 4t 9fi 

(2) COPYRIGHT. The Association grants to the 
Publisher the exclusive right to copyright, in the name 
jf the Publisher, and to renew such copyrights, all mate- 
rial published in the said Journal, and to publish the said 
work in all languages during the term or the copyright. 
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The agreement has been in effect since 1942. There is no evi- 
dence that AGA objected to, acquiesced in, or was in any way 
involved with, the bringing of this suit by plaintiff. 

6. (a) The Count I-to-Count VIII articles were published 
in their respective journals on or about the dates indicated in 
finding 4. The journals were published with a notice of copy- 
right consisting of the word "Copyright," the symbol "(c)", 
the name "The Williams & Wilkins Company," and the year 
of publication affixed to the title page of, and elsewhere on, 
each journal. In due course, the Register of Copyrights issued 
to plaintiff, with I'espect to each of the journals, the follo^ving 
certificates of registration: 



CcrtincRtoof 

Jounml K^Rlsirotlon 

Number 



Medicine, Vol. 44, No. 6. „ U 231973 

Pharmcohgtcal ReDietes, Voi. Jfl. No. Z B 49574 

The Jonmnl o/ /mmunoloffi^, Vol. 96, No. 2 B SlfrtOS 

OaairoenteroloQV, Vol. 32» No. 0 B 663 163 

Medicine, Vol, 38» No. 4 1. B 809926 



(b) Only the issue of liability is now before the court; 
accouutingj if any, is reserved for later proceedings. De- 
fendant admits that at least one photocopy of each of the 
Count I-to-Count VIII articles was made by defendant's 
NIH or NLM 'without authorization of plaintiff within the 
peitinent accounting period, as follows : 



Article 



Dftto 
Photocopied 



Name of 
Uoquesler 



Count 1 9/20/67 rJuckiuwi 

" " 10/5/67 Oabor 

" " 1U/19/U7 Backinari 

Count TI 9/29/07 McCallum 

Count III fl/27/07 McEnftny 

Country 0/27/07 SIcEnany 

'* " Il/13/fi7 RoynoldB 

Count V 9/27/07 McKnany 

" 11/13/07 Roynolda 

Count VI *V27/67 McEnnny 

Count Vn 10/12/07 Bird 

Count Vni 1/11/C3 Pitcher 

" 12/B8 Young 



ERIC 
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The ijcrsons named iibove as '^Ivcqui'ster" are all physicians 
or other professional niodiciil personnel who requested from 
NTH or NLM copies of tlie articles in connection Avith mod- 
ical rcsL-arch work or 2)atient caro at NIII or elsewhere. The 
copies were retained by the req\;esters who. for the most 
part, kept tliom in personal lik^s as ptM'in. nent docnments for 
Inter reference and ^r, or pnt them in available for use 
by coworkers or coHea<;'ue.s. The rec^noslcM S ni'edcdthe articles 
in connection with lluiir ]>rofi«ssionaI work, and Ihe copies 
were used solely for those pnri)oses. Tht? »(j(iest I)y J)r. 
PiU'lier of the Count VIII article was to NLJT thron<i;h an 
Armv hospital library in -Iu])an. All other riviuosts listed 
ai)o\e were to the NIII library and were made directly by 
the rei|ueriter. 

7. The nnmber of subscriptions in the year 19G9 and the 
annual subscription prices fur the journals in^'oIv'^d in this 
suit are as follows: 



.louranl .Vunibfi- of Tdco 



Mcili^ ht( 

Joumtfl oj Iitttnnnnlooy,, 
O'lstrunterolojif 



/), 100 $12 00 

3,100 la 00 

■I, 700 I 22. 00 

J 44. 00 

7. 000 I 12. no 

J25.00 



1 .Mi?mbi?rs. 
■ No!uiieM ber ;. 

8. Phuntiff's journals, noted in finding 7, arc widely dis- 
tributed in medical libraries tlirougliout the country, are 
in the collection at the Nil! library and are included on a 
list of journals of widespread availability compiled by NLM. 

9. (a) Plaintiff's function, as a publisher of medical and 
scientific journals ajid books, is to detcrmino what is needed 
to advance knowledge in tlie field of medicine; determine 
who is qualified to write on that subject; and edit, produce 
and market their manuscrii^jts. Phiintill' accepts manuscripts 
froju physicians and related medical pi'ofcssionals for pub- 
lication in aJi a])propriate journal. The considerations which 
infiuence a contributor of a manuscript as to the journal to 
which to submit the manuscript inchide (i) the subject mat- 
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tcr and loiigtli of llio iiimuisciipf . (ii) tlio quality of aiticlos 
published in the jonnuil, (iii) tlio standing of the journal's 
editorial board, (iv) the nature of the journal-s roadersliip, 
and (v) the circuhitiou of tlie jonnial. Contributors rarely 
publish their own articles because of the high cost involv'd 
and because acceptance by a leading journal marks t)ie arhtfe 
as one of high quality. E.g,^ Gastroenterology is ccasi lered 
t!io outstanding journal in its speciality field in the Liiite<i 
States and probably hi the ^vorld. Contributors submit niau- 
uscripts to Medicine because that journal publishes Icngthyj 
dcfmitivo aiiicies and is well-disseminated. 

(b) A board of editors of each of plaintiff's journals 
screens the submitted manuscripts, and manuscripts suitable 
for publication are edited and revised, as necessary and 
within the discretion of the editors, Oftc]i, substantial edit- 
ing is done by the editorial board; sometimes contributors 
aro required to revise manuscript? prioi lo acceptance. If a 
journal is the official organ of a p 'ofossioual society, the so- 
ciety appoints tlic board of editors. The editors are resi)on- 
siblo to the society and are compensated by the society which, 
in turn, shares with plaintiff tlie profits from journal sales, 
in accord.nice wlrh the particular contractual rclntioupliip 
between plaintiif and the society, Kcvcnuos from pliiintiif's 
journals are derived largely through subscription sales and 
also tlu^ough advertising. The Americin Gastroentei'ological 
.Association and the American Association of Immunolog- 
ists get 50 ;jercent of the profits from Goj^troe^iteroJogy and 
the Jouimal af Imn ^logy^ respectively. The American So- 
ciety for Phn''macoJogy and I5xperimental Therapeutics gees 
00 percent of the profits from Pharmacological Rericws. 
Printing preparation cost^; arc about 50-65 i^cuent of the 
total cost of publication of plaintifl's journals. 

10, Authors whose manuscripts arc accepted and pub- 
lished by plaintifi', including the authors of the articles here 
in suit, are not paid monetrcr}' compensation by plaintifi'; 
moreover, some journals venuiro that authors pay a fee for 
published pages in excess of a preselected number of pages. 
Authors are, Iiowever, gratified wlion plaintiiT publishes their 
Avorks because of onhancement of tluur professional status, in 
that their works are screeiied by highly critical editors and 
arc published i]i journals having wide dissemiiiation and 
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high reputation. Aiith.oi*S5 tilierefore, submit manuscripts to 
plaintiff for dual puri^oscs: to disseminate medical infonna- 
tion for the public welfare; and to seek recognition from the 
scientific community from which flows increased professional 
and economic opportunity. Most aiticles publislied in plain- 
tiff's joumals, and like journals, are the result r/ research 
work done under private or public grant; and soiretimes a 
requirement of the grant is tliat the research worker will seek 
to have the results of the work published. Sometimes, the 
%^rants include funds to pay for excess-page charges to a jour- 
nal publioher. 

11, Authors whose articles are published by plaintiff usu- 
ally purchase from plaintiff reprints of their articles (on the 
average, about 300) for distribution to interested colleagues. 
In general, the number of reprints purchased by authoi'S, 
jier article, has not changed over the past 10 years. Most 
authors distribute reprints free of charge to those request- 
ing them. Depending upon the importance of, and profes- 
sional interest in, a particular article, all reprints are 
distributed by authoi-s within several months up to several 
years after publication. If so:neone requests directly from 
plaintiF a ^^Dpy ol* an article appearing in one. of plaintiff's 
journals, plaintiff first refers the ren\;cstcr to the author for 
a reprint; then offers to sell (oiohcr directly or through a 
licensed reprint house) a back copy of the issue in which the 
article appeared; and, finally, refers the requester to the 
Institute of Scientific Information, plaintiff's licensee for 
making photocopies. (Finding 36.) Authors who want to 
reprint one of their articles from one of plaintiff'' ' -irnals 
requost plaintiff's pemiission to do so. Others wanting to 
reprint articles from one of plaintiff's journals usually ask 
permiss'on of the author and also ask permission of plaintiff, 

12. (a) NIH constitutes 10 institutes, each of which is 
concerned with a specialty of health and medical care. The 
mission of NIH is to advance healtli nrd well-being through 
the support of research in diseases, the support of educa- 
tional and medical histitutions, and improved biomedical 
connnunications. Generally, three types of activities are 
carried on by Nlli: education and manpower training; 
communication of medical information; and research con- 
ducted by tho various institutes. Research, as well as educa- 
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tion and manpower training, is performed by Government 
employees of the institutes and also by private persons and 
argi\nizatious supported by NIH grants. Biomedical com- 
munication is the function of NLM. (Finding 20.) NIH 
employs over 12,000 persons, 4-,000 of wJioni im profes- 
sionals iind 2,000 of whom have doctoral degrees. In fiscal 
1970, NIH spent over $1.5 billion for medical research, about 
$100 million of which was for intramural medical i-esearch. 
The balance was spent either for other intramural programs 
or for grants to outside organizations. 

(b) Total national support of medical research, both Fed- 
eral and non-Federal, lias increased enormously in the period 
1950-1070. In 1950, only about $160 million were spent. By 
1970, the total spent was $2.7 billion. In 1950, the Federal 
Government contributcfl \ess than half the funds available 
for medical research. In 1970, the Federal Government con- 
tributed nCiirly two-thirds. 

13. A library is essential to the conduct of medical injsearch. 
A principal product of research scientists is their poiblica- 
, tions and publicalion of results is a vital part of research. 
NIH maintains and optir a es a technical library which is open 
to the public. The librnry houses about 125,000 to 150,000 
vohnnes, of which 30,000 are books. The balance is periodicals 
or journals. The NIII library subscribes to over 3,000 dif- 
ferent journal titles, of which 600 are purchased in multiple 
copies. The functions of the NIH library include acquisi- 
tion, selection and cataloging of journal and book materials, 
preparation of referen^.e ervices, response to queries for 
specific information, biblio^Taphic services, formulation of 
computerized search(;s, a translation unit, housekeeping serv- 
ice, and a library copy service. The library's budget for 1970 
was about $1.1 million, of which about $85,000 was for pur- 
chase of journal materials. 

14* The NIH libra 7 subscribes to all 37 journals which 
plaintiff publishes. For about one-third of such journals, the 
library gets more than one co^^y. The library gets two copies 
of each of the four journals involved in this suit. 

15. As an integral pait of its operation, the NIH library 
operates a comprehensive system of providing photocopies 
of articles in scientific journals. Photocopying at the NIH 
library (as well as at NLM) includes making a photographic 
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copy of an article on micvofilm, and tlicu using Ihc microfilm 
for furtlicr photocopying, Tho NIH pliotocopying service 
uses two Xerox copying machines and two Kecordac micro- 
film cameras. The microfilm cameras ai'e used in conjunction 
with a Xerox Copy-Flo printer t/^ jirovido XJIT pi»r.^onne] 
witii permanent copios of journal articles. The microfilm is 
destroyed after a haj'd Xerox copy is jnado. JvlII leases its 
Xerox machines from Xerox Corpoi'ation which it pays ac- 
cording to the Junnber of pages pJiotocopicd. Mici'ofihn used 
to ]^hotocopy articles at the NIH library is sent to NLM for 
processing. Such processing could be done by any coinmer-cial 
developer having the necessary e€[uipnient. Four regularly 
assigned employees operate V ^ NIH photocopy equipment 
In fiscal 1970, the library's pliotocopying budget was $86,000 
and the library filled 85,744 requests for photocopies of jour- 
nal articles, constituting about 930,000 pages. The average 
request was about 10-12 pages and the average cost per re- 
ques^ was about $1. 

16. Pliotocopying services of the NIH library arc avail- 
able (uily to NIH personnel. Members of the general public, 
while they may use the library, are not permitted to have 
materials photocopied. Two kinds of seiTice are provided: 
over-the-counter and by mail. To get a photocopy, the j*e- 
quester must .submit a request slip and an uuu.orization slip. 
Authorization slips permit copying of cither 20 pages or 
less, or G pages or less. The requirement for authorization 
slips is a budgetary limitation to hold down photocojjying 
costs. Costs of library opei'ation, including photocopying, a-;e 
shared by the various institutes of NIH on a pro-rata bas:!l. 

17. (a) The photocopying policies of the NIH library have 
been essentially the same f om 19G5 to the present. If the li- 
brary subscribes to but one copy of a journal, that copy is 
maintained i]i the libraiy for the use of readers. If the li- 
brary subscribes to a second co2)y of a journal, sucli copy will 
circulate among interested persons at NIH. Upor. the request 
of interested personnel, articles in journals are photocopied 
at no chai'ge to the requester. The library^s policy on photo- 
copying is that, as a general rule, only a single copy of a 
journal article will be made per request and each request 
is limited to about 40 to 50 pages though exceptions may be, 
and in fact have boon, made in the case of long articles, uj on 
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approval of the Assistant Chief of the library braiicli. Also, 
as a general rule, requests for photocopying are limited to 
only a single article from a journal issue. However, exce] > :ions 
to this general rule are routinely made, so long as subi^tan- 
tially less than an entire journal is photocopied, less than 
about half of the journal. Coworkei's can, and frvjiuenUy do, 
request single copies of the same aiticle and such rcx^aests are 
honored. Also, there is notliing in the library's photocopying 
policy to prevent a user from returning month after month 
CO get photocopies of one or more articles from one issue of a 
journal. 

(b) NIH library personid will not knowingly pliotoco^ v 
an entire issue of a joui nal. However, it is possible for a sin- 
gle user to make a series of separate requests which will result 
in the photocop3Mng of an entire issue. Tiie photocopy 
equipment operators are instructed to bring to the attention 
of their supervisor what they believe to be attempts to copy 
a substantial part, or all, ol a journal issue. Nevertheless, be- 
cause of the large volume of photocopying done by the li- 
braiy, it is difficult and impractical to police and curb such 
attempts. Snbstanually more people recei^'e j^liotocopies of 
journal articles from the NIH library than would copy by 
hand substantial porticms of articles. Photocopies made by 
the library are not returned by the users. Sometimes the user's 
make further photocoi)ies from plntocopies obtained from 
the XHI libniry to distribute to colleagues or otherwise. 
However, there is no showing that the library's policies have 
been abused or circumvented. Where the same person orders 
more than one copy tlie second has been for a colleague or to 
replace an illegible or undelivered copy. Nor is there a show- 
ing that the ainount ol the duplication of the same article has 
been excessive or unwarranted. 

18. As a general rule, books (or monographs) which carry 
a copyright notice am not photocopied by the NIH library, 
even to the extent of a short chapt-ev, without permission of 
the copyright owner. However, under sj^ecial circumsta]ices 
(the details of which are not clear from the record) and 
upon authorization of library supervisory personnel, excep- 
tions are sometimes made to this rule to the extent of copy- 
ing small portions, e.g'., charts or graphs, from bot»ks (or 
monographs). 
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19. Materials {i.e„ books and journals) not owned by the 
NIH library, luul which are i-cqucst^d by usei'S, arc obtained 
by meiuis of interlibrary loan. "Wlicn an intcrlibrary loan is 
requested, the standard iiitorlibrary loan form is used. Ba- 
sically, the NIH library applies to interlibrary loan i-cquoita 
the same restrictions on photocopying as arc applied to re- 
quests filled internally. 

20. (u) The mission of NLM is the exchange and dissemi- 
nation of medical information. NTjM began as the library 
of the Surgeon General of the Army, wliicli was founded in 
1836. Later such library became the Armed Forces Medical 
Libi*ary; and in 1050, the library was transferred from the 
Department of Defense to tlie Public Health Service and 
renamed the National Library of Medicine. The statute 
creating NLM is codified as 42 U.S.C. §§ 275-280a (1970 ed.) 
which, in relevant part, reads as follows : 

§275. Congressional declaration of purpose; estab- 
lishment. 

In order to assist the advancement of medical and re- 
lated sciences, and to aid the dissemination and exchange 
of scientific and other infonnation important to the 
proLTess of medicine and to the public health, there is 
established in the Public Health Service a National Li- 
brary of Medicine (hereinafter referred to in this part 
as the "Library")* 

§276. Functions. 

(a) The Secietary, through the Library and subject 
to the provisions of subsection (c) of this section, shall — 

( 1 ) acquire and preserve books, periodicals, 
prints, films, recordings, and other library materials 
pertinent to medicine; 

(2) organize the materials specified in clause (1) 
of this subsertion I>y approy)riate cataloging, index- 
ing, and bibliographioal listing; 

(3) publish and make available the catalogs, in- 
dexes, and bibliographies referred to in clause (2) 
of this subsection; 

(4) make available, through loans, photographic 
or other copying procedures or otherwise, such ma- 
terials in tno Library as he deems appropriate; 

(5) provide reference and research assistance; 
and 
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(C) engage in such other activities in furtherance 
of the purposes of this part as he deems appropriate 
and the Library's resources permit. 

♦ 4> 41 41 41 

(c) The Secretary is authorized, after obtaining tho 
advice and recommendations of the Board (cstabhshed 
under section 277 of this title), to prescribe rules under 
which the Library will provide copies of its publications 
or materials, or will make available its facilities for re- 
search or its bibliographic^ reference or other services, 
to public and private agencies and organizations, institu- 
tions, and individuals. Such rules may provide for 
making available such publications, materials, facilities, 
or services (1) without charge as a public service, or (2) 
upon a loan, exchange, or charge basis, or (3) in appro- 
priate circumstances, under contract arrangements made 
with a public or other nonprofit agency, organization, or 
institution. 

§ 277. Board of Regents. 

(a) Establishment; composition; ♦ ♦ ♦ 

There is established in t-he Public Health Service a 
Board of Regents of th*^ National Library of Medi- 
cine * * 

(b) Duties of Board; * * * 

It shall be the duty of the Board to advise, consult 
with, and make recommendations to the Secretary on im- 
portant matters of policy in regard to the Librar\% in- 
cluding such matters as the acquisition of materials for 
the Library, the scope, content and organization of the 
Library's services, and the rules under which its mate- 
rials, publications, facilities, and services shall be made 
availohb to various kinds of users, ♦ * * 

If 4i ♦ « 4i 

(b) There is no evidence that the Surgeon General or any 
other agent of defendant has issued regulations implement- 
ing 42 U.S.C. §276 (c). 

(c) The basic function of NLM is to acquire books, jour- 
nals and the like relating to health and medicine to assure 
that all medical litoraturo is available at one place. In addi- 
tion to acquisition, NLM indexes and catalogs medical litera- 
ture by m^ans of Index Medious^ which is a compilation of 
citations to about 2,400 leading biomedical journals. Index 
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Mcilicus is sold to tho medical profession and cnalilcs incd- 
icnl i)ractitionei*s to keep abreast of tlio cnrrent medical 
literature. NLIM's catalog announces new publications and 
acquisitions by the librury, thus providing]; a ready refer- 
ence for other libraries. 

21. (a) NTjM has five operating components, one of which 
is called Library Operations. The Keference Soi vices Divi- 
sion of Library Operntions is resi)onsible for administering 
the interlibrary loan system, which is a system whereby one 
library may request materials fro^M other libraries. NLM 
also receives requests for loans of m.ierials from Govern- 
ment institutions, medical schools, hospitals, research founda- 
tions, private physicians, and private companies including 
drug companies. NLM provides the same service to com- 
mercial companies as it does lo governmental and academic 
libraries. Requests by connuercial companies, particularly 
drug companies, account for about 12 percent of NLM's 
service. TTpov a request for materials, NL^I determines 
whether to loan out the original material or (o undce photo- 
coi)ies of the material. As a general rule, articles from jour- 
nals, when requested, are photocopied and the photocopies 
given free of charge to the requester, so that, in tho case of 
journals, the term "loan" is a euphemism. If NLM receives 
a re<|uest for a i)aid i)hotogniphic service which oMierwise 
meets the conditions of an interlibrary loan, payment is 
rejected and a loan or photocopy is fn:*nished li'ee of charge, 

(b) I'o malvo photocopies, NLM uses mobile 3.5-nnu. micro- 
fdni cameras which have an electrical i)ower line overhead 
and cnn move np and down an aisle of the library. Full-size 
l)hotocopies are then made from the microfilm. Most photo- 
copies ai'e made by such microfilm technique. In fiscal 1968, 
NLM recei\ed about 127,000 requests for interlibrary loans, 
of which about 120,000 were filled by photocopying. Apply- 
ing the average of 10 pages per request, about 1.2 million 
pages were thus ydiotocopied. 

22. (a) Interlibrary loan requests must bo accomi^nnied by 
a proper form, the format of which standardized and used 
by libraries and other institutions throughout tho United 
States. Tlie loan form, as a general rule, must be signed by 
a librnrian. However, NLM will at times honor requests from 
individuals {c,g,^ physicians) or nonlibraiy institutions. 
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Upon receipt ot mpiosts for interlibrary loans, NLM stumps 
tlio rcHiiicsts by duto and tinio, coniits tlieni for statistical pur- 
posfS, and begins the sorting proced\ire. Generally, NLM 
dors not know, nor does it make any attempt to find out, the 
pnrposo of the requests. NLII will snpply copies of the sanio 
jowrnal article to an unlimited nnnibor of libraries vcqncsting 
coi)i(\s of an nrficle, one after the otlior, on consecutive days, 
e"ou with knowledge of snch facts. 

(b) XLM is a regional medical library and serves the mid- 
Atlantic region. Eecpiests for materials coming from regions 
other than the mid-Atlantic region are generally rf.fcrrcd to 
the ap]n'0|)rinte regional library, nnd the retpicster is advised 
to Rubmit future requests to the a])propriatc regional library. 
NLM's .stated policy in recent years is not to Ull requests foi" 
co[)ics of articles from any of 101 journals which arc included 
on a so-called "widely-available list.'' Eatlicr, tho requester 
is furni.shed a copy of the "widely-avuiliiblc list" and the 
names of the regional libniries whieh are presumed to have 
the jo\irnals listed. Exceptions arc son\etimes made to the 
policy, particularly if tho requester has been unsuccessful in 
obtaining the journal elsewhere. Tl;e four journals involved 
in this .suit are listed on the "widely-available list." A rejec- 
tion on the basis of the "widcly-avaihible list" is made only if 
the article roq\iested was p\iblis(\ed d\iring the preceding 5 
years. Requests from (Jovcrnment libraries are not rejected 
on the basis of the 'Svidely-availablc list." 

(c) NLM's policy is not to honor an excessive number of 
req\icsts from an individ\ial or an institution. As a general 
rule, not more than 20 requests from an individual, or not 
more than 30 rcquosl-s from an iu.stitntion, mthin a montli, 
will be liouored. In 19G8, NLM adopted the policy that no 
more than one ailiclo from a single journal issue, or three 
from a journal volume, would be copied. Prior to 1968, NLM 
had no express policy on copying limitations, but endeavored 
to prevent "cxeessive copying." As a general rule, requests for 
more than 50 pages of material will not be honored, though 
exceptions arc sometimes made, j^articularly for Government 
institutions, Eequests for more than one copy of a journal 
article are rejected, without exception. If NLM receives a 
rcq\iest for more than one co]:)y, a single copy will be fur- 
nished and the requester advised that it is NLM's policy to 
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furnisli only one copy. TIumt is no showing that tlio lunount 
of (lnplicati(jM of copies of the same article is excessive or 
imwarrMntc'd. fieuorally, requests for pliotocopies fmni books 
(or niono;^nipIis) are rejected. NLM lends books (or mono- 
^^raphs) for limittHl periods of time. In special cases (tlie de- 
tails of which are not clear in the record), small portions 
of a book (or monograph), e.ff., charts or fabley, ^ill be 
photocopied. 

23. (a) NLM, from time to time, issues statements to 
other libraries of its intorlibrary loan policy. Its policy has 
remained essentially u/n*hanged over the yeai's. The state- 
ment of policy, as of January 1968, reads in pertinent part as 
follows: 

* 111 )ii « « 

Readei^ who cannot obtain medical literature in their 
regions and who cannot come to the National Library of 
Medicine in person may use the intcrlibrary loan servico 
of the Library by applying through a local library mb- 
jcct to compliance milk the foUmmng regulations and in- 
stmctions and live provisions of the General Interlihrary 
Loan Code. A largo number of titles should not be re- 
quested at one time for one applicant or one institution. 

FOEMS OF LOANS 

1. The National Library of Medicine reserves the right 
to determine whether niaterial will be lent in the original 
form or as a photbduplicate. 

^2. Pliotoduplicates sent instead of original material 
will be supplied without char^ to requesting libraries. 
Photodupilcatcs may be retamed permanently by the 
borrowing library, unless return is specifically requested 
by NLM. 

3. Since this is an intcrlibrary loan service, multiple 
copies will not )}0 furnished. 

4. With sufBc ent justification NTjM may lend complete 
issues or volumes of serials when such loan does not 
impair other service^ but in no case will complete issues 
or volumes or substantial portions of issues or volumes 
]»e copied as a loan. Copying of complete issues or vol- 
umes may be considered under special photographic 
services. 

5. Original material will not be lent outside the United 
States. 

METHOD OF BORROWING 

1. Borrowing libraries will submit typed requests on 
the Interlihrary Loan Request form approved by the 
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Amoricaii Library Associatioiu Requests made by letter 
or on other typos of forms coimot bo pix)cessed and will 
bo returned to sender. Eacli item or item segment must 
be requested on a separate form, 

2, Order of citutton must follow directions on thw In- 
terlibv'ary Loan Request form, 

3, Each request must be authenticated, in handwriting, 
by authorized persoiuiel in the borrowing library. Un- 
signed requests will bo returned. 

4, It is expected that under all but the most unusual 
circumstances librarians will avail themselves of the re- 
sources of their region before directing requests to NLM, 

* * ilf HH HH 

SPECLAIi PHOTOGRAPHIC SERVICES 

1. Special photographic procedures are required to 
reproduce some items in the collection, and a charge 
will be made for this service. Cost estimates are available 
on request. NLM will consider requests for copying items 
such as; portraits, photograplis^ etchings, and other pic- 
torial work; text and line drawings; iacsimile reproduc- 
tions ; long runs of periodicals to complete holdmgs, 

2. Advarce payment is required for all such photo- 
copying when the requests emanate from outside tlie 
Fecleral Government. Orders for materials in which 
there is a question of copyriglit restriction will not be 
accepted for special photographic service without an 
accompanying permission statement from the copjTight 
owner. 

(b) NLM operates its intorlibrary loan system in ac- 
cordance witli the General Intorlibrary Loan Code, as re- 
vised in 195G, The Code states in pertinent part: 

IX, Photographic Substitution 

1. Time may bo saved in filling the reader's request 
if, in the application for a loan, willingness is indicated 
to purcliaso a photograpliic reproduction as a satisfac- 
tory substitute should tlio original material be unavaila- 
ble for intorlibrary loan. This is especially applicable to 
periodical and newspaper ai"tiolo3 and to typescript 
theses. 

2. The typo of photographic duplication (as a sub- 
stitute) that is acceptable {e,g,^ photostat; microfilm — 
negative or positive; record print; etcj and the maxi- 
mum price tlio borrowing library is willing to pay can 
appropriately bo indicated on the original request. If 
preferredrtli^ lending library may be asked to quote the 



88 

estimated co.^t of sii(']i a substitution before fining iho 
orckr. 

3. Plioto*^nii)liic dupliciition in lieu of intcrlibrary 
loan 7nai/ be complicated by interpretations of copy- 
rifclit rcstriclion.s, particularfy in ref^iird to photognipli- 
ing v'hole i^imes of periodicals or books Avitli current 
copyrights^ or in making vvidtiple copies of a 
imblication/' 

4. Any request, there fore, that indicates acceiitability 
of a jihotograjjliic sul)!^titution, under the conditions de- 
scril^ed above, should ho accompanied by a statement 
with the signature of the apjilieant atle.sting to his I'e- 
sponsibility for observing coi^yriglit ])rovisions in hisu.-o 
of the pliotograp)iicco])y.* 

i). Requests indicating accci)tul)ility of photographic 
substitute in lieu of inter I library loan that comply with 
tlie abo\'e provisions are to be considered hova fide or- 
ders for copying services. The lending lilu'ury, if 
equipped to do so, may fill such orders M'ith no further 
correspouden^'C or delay, 

24. Photocopies at NL^I, for intcrlibrary loan jmrposes, arc 
prepared using a micrordm camera and a Xerox Copy-Flo 
juachine, Copying for in -house administrative purposes, over- 
sized material, and material in oriental languages is done 
on Direct Copy Xerox 720 machines. Jlicrofilm is destroyed 
after use, Kach pliotocopy produced by the micro film camera 
includes a statement as follows : 

This is a single photostatic copy made by the National 
Library of Medicine for purposes of study or research 
in lieu of lending the original. 

25. Since 19GG through 1970, there has l)een a steady de- 
cline in the a mount of nrc^terial or number of requests filled 
for photocopies through the interlibrary loan program of 
XLM. In 10G9, the number of int .library loan requests filled 
was 110,573 and in 1970, 93,740, A princii .\ \ reason for the 
dc^clino is that i-cgional libraries luiyc taken on much of the 
burden of the program. The regional libmries operate in 
essentially the same manner as NLM except that some, if 

•Those stntPnit^ntK on T-hoto;:rnplilc snbstltuUons arc bnsoil on tho "OoiitlO' 
men's Aerpnmi'nt" writ! In :?9.^.'5 by the Nntionnl AsHocIntioii of Book Pnb- 
Hsherg (roafflrmcft In lOJ by Us successor the Book PubHshers Burenu) and 
the Joint CommJlteo on Materials for Kosoarch (ropreaentinff the Kbrarles). 
For the text of this iiKroomont sec the Journal of Document aru Iteproditction, 
2 :20-30. March 101^0. IFlndlng 41.] 
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not all of Ihoin, charge a foe for pliotocopios fiirti^isliod to 
rcqucstci's. 'J'lie budget for the interlibnxry loan oporation 
at NLM in liscal 11)09 \vas $100,152. 

26. The Count I? iV, V, and VI articles at*knowlctlge on 
their faces that Mie research work reported tliereiu wns sup- 
ported in pait by grants awarded to the autliors by the Public 
I-Icalth Service ofNlII. 

27. TIu Division of Kcseareli Gran Is of the Public Jfealtli 
Service is service organizaticn to NIII. Applications for 
grant support from ^111 come to the J^ivision of Hcsi^arcli 
(irants, wliich determhies the institute of NIII to which they 
shall be referred and the ro\;iiw group to which the applica- 
tion shall be assigned. Such group then reviews the applica- 
tion and determines its scientHic jncrit, and also reviews the 
application's proposed budget witli respect to, e.(/,^ salaries 
for personnel, equipment, supplies and services, travel fund?, 
funds for the purchase of piiblieations or journals, and funds 
lor the payment of page charges and other costs of publicri- 
tious. The grmip^s recommendation is transmitted to the aj)- 
pi'opHate institute. If a grant is subsequently awarded, the 
approi)riate institute pi'ovides the funds and monitors the 
performance of the work under the grant. Grants are 
awarded on an annual basis and are characterized by the 
Public Health Service us "conditional gifts." NTII sometimes 
indicates at the beginning that it will support renewal ap- 
plications. Renewal applications are adminibtered by the Di- 
vision of Research Grants. The scientific investigator under 
a grant nwnrd can pursue his research in any manner ho 
feels appropriate, subject to limited budgetary control. Such 
investig.itors a?*e not Govermncnt emjdoyces nor are tliey in 
Mie service of tlic United States; and tlie Public Health Serv- 
ice does not exercise supervision over the i 'ientifie tccln.lrfues 
used in the research. 

28. The Division of Research Grants, from time to time, 
issues policy statements with respect to copjn-iijjht -whu^ set 
out guidelmes delimiting tlie rights and responsibilities of 
grantees under NIH grants. The policy statements in cfl'ect 
for tlie years 105G to tlie present are set out below in subpara- 
graphs (a) to (d). 
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(a) With respect to grants awarded from November 1956 
to 1959, the Public Healt)i Service policy governing copy- 
right \vas as follows ; 

When a grant or award is made withoivt condition and 



aiitlior is free to copyi'ii?Iit tlie work and to make ar- 
raugenicnts with his publisher as if the Government had 
not contributed siipiwrt. 

(b) With respect to grants awarded from 1959 to January 
1, 1063, the Public ITo.iith Service policy governing copy- 
right was as follows : 

Cofyriqht. — Hie autlior is froc to arrange for* copy- 
right without reference to the Public Health Service. 

(c) With respect to grants awarded from January 1, 1963 
to July 1, 1965, the Public Health Service policy governing 
copyright was as follows : 

COPYRIGIIT The author is free to arrange for 
ropyi'ight witliont apju'oval by tlie Public ITcalth 
J-ervnce. 

fd) With respect to grants awarded on or after July 1, 
1905, the PubHc Health Service policy governing copyright 
was as follows: 

Copyright Except as otherwise provided in the con 
dition.? of tlic award, when publications result from 
woi'k s mported by the Public Plealth Service, the au- 
tiior is Tce to arrange for copyright without approval. 
Any such copyrighted publications shall be subject to a 
royalty-fi'cc, non-exclusive, and irrevocable license to 



lish them, use and dispose of them, and to authorize 
others to do so, 

29. None of the Count I-to-Count VIII articles resulted 
from a Public Health Service grant which imi>osed condi- 
tions expressly modifying the copyright policies noted in 
finding 28, subparagraphs (a) to (c). 

30» The policy statement dated July 1, 1965 (finding 
28(d) ) 5 was the first public statement by the Public Health 
Service that it mscrved the right to duplicate copyrighted 
works which resulted from Public Health Servic^i grants. 
Prior to 1965, the Public Health Service had not addressed 
itself to the question of whether the vernment should have 
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a nonexclusive license in works ixisulting from grant fundsi 
though it had for some yoara been the pohcy that such works 
could be photocopied (up to 15 copies) for in-liouse admin- 
istrative purposes. i 

31, The copyright policy of the. Public Health Service, 
noted ill finding 28(d) , which by 'its tenns was to become 
effective in coimection with work supported by grants 
awarded on or after July 1, 1^^!"% apixiared in tlie Federal 
Register^ in modified form, for tlio first time on April 2, li)70, 
at 35 Fed. Reg. 5470 (42 C.F.R. § 52.23 (revised as of Jan, 
1,1971)). 

32, Dr. Victor A. McKusick, a coauthor of the Count I 
article, started researdi, along with seveml cowoi-kei-s, in 
1954 on the subject matter of the article. Work has continued 
up to the date of trial. Tlie research was supported in part by 
funds from a Public Health Service gmnt; in part by fimds 
from grants from the Health Research Council, a private 
trusty and in pait by other funds which cannot be tmced to 
any specific grant or agency. The manuscript for tiift Count I 
article was submitted to the editor of Medicine on August 19, 
1964, and the article was piibliahed on December 9, 19C5. 
Changes to reflect ongoing research were made in tlie manu- 
script by the aufchoi^ from time to time, up to about 6 montJis 
before publication (ie., about mid-1965). After about mid- 
1965, any changes in the manuscript were editorial in nature, 
e.g,^ citations to new articles added as footnotes, stylistic 
changes, and the like. There is no evidence that tlie article 
reports any substantive research work done under fimds from 
a Public Health Service grant awarded on or after July 1, 
1965. 

33, Dr. Gei-ald Goldstein, a coauthor of the Count IV arti- 
cle, conducted research leading to its publicaiion, which re- 
search was funded in part by Public Health Sen-ice grants. 
Such grants covered the ycai*s 1958 to 1966. The Count IV 
article was published in the Journal of hnvvmology in Au- 
gust 19t>5. There is no evidence to si'ow when the manuscript 
for such ai'ticle was completed, though the article states on its 
face that it was "received for publication'' on December 18, 
3964. There is no evidence to show that the article reported 
aiiv subst4intive I'esetirch work done under funds from a 
Public Health Service grant awarded on or after July 1, 1965. 
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31. Pr. Joliii J. Ccbni, a coauthor of tlic Count V iiHiclo, 
conducted rcsojircli leading to its publication, wliicli rosonrcli 
wns fiuided in [)art by Public Health Service <^niuls. The 
Count V article was published in the Jovvnal of I mnnihO'ogy 
in August lOG;"). Tliero is no evidence to show »vhen the nniun- 
script for such aiticle was completed, thouo-h the article 
states on its face that it was "received for ]nil)]ica( ion'' on 
December 17, \dM. There is no evidence to show that the ar- 
ticle rei)orted any substantive research work done under funds 
from a Public Health Service gvxiwl awarded on or aftc\r July 

i,ionr>. 

Dv. Jason L. Starr, a coautlior of the "^o.int VI article, 
conducted reseiurh lca<rnic;to ils publication, which research 
was funded ui part by Public Health Service fj^rants. The 
Count VI article was published in {h^Jovrnal of Immio^olofjy 
in Augni^t ID^;."). There is no evidence to show when the niann- 
scri[)t for su-h article was completed, though the article on 
its face .states that it was "received for publication*' on Decem- 
ber 21, IDOk There is no evidence to show tliat the article 
reported any substantive research work done under funds 
from a Pul)lic Health Service frrant awarded on or after 
July 1,19G5. 

36. (a) PlaintJir iias established a licensin;ii: pro^uram to 
cover various forms of exploitation of its medical journals. 
The proiTvaui includes the followui*^: 

(i) Upou request, plaintilY grants permission, in the 
form of licenses, for reproducing a journal article as part 
of a newly published book or for repx*oducing articles in 
other forms, particularly for use by educational institu- 
tions. 

(ii) PlaintilT has received requests from Gbvernment 
agencies and others for licenses to make uuiltiple copies 
of journal articles, and plaintiff has granted such re- 
quests and has been paid thercfoi\ 

(iii) Plaintiff has granted licenses for the distribu- 
tion and sale of microfilm editions of its journals, iu- 
cludiug the four journals in suit, to University Microfdm 
Company, Ann Arbor, j\Hchigan, and Aj'cadia Micro- 
films, Spring Valley, New Yorlc, in consideration for a 
royalty paid to plaiutiff. 



ERIC 



93 



(iv) Plaintiff lias granted licenses, for a consideration, 
to two reprint lioiises in New York to fiirnisli a roquestcr 
\vith a reprint of a journal article or an entire journal. 

(v) Plaintiff Ijas granted ca royalty-bearing license to 
the Institute for Scientific Information, Philadelphia, 
Pennsylvania, to provide ro.jucstcrs with copies of arti- 
cles from plaintiff's journals. 

(vi) Plaintiff has granted to several libraries (Vet- 
erans Administration Hospital library in San Francisco, 
California, the Dugvvay Technical Library and the Wil- 
kin Kesearch Foundation of New York) a license to 
make, on a continuing basis, single copies of articles 
from journals in return for t>6 payment of royalties. 
Such licenses, however, have not produced royalties to 
date and two of the licenses are no longer in effect. The 
license to Wilkin Eeseu^ch Foundation was entered into 
in February 1910 and provides for a royalty. of 5 cents 
per copied page, witli accumulated royalties payable 
yearly. 

(b) It is not clear whether plaintiff's licensing program 
for libravi'.s extends to the making of copies for persons not 
applying at the libiury building. 

37. PlaintifT receives about 45 to 60 requests per week to 
make copies from its various publications, about fiv-^, of such 
requests being for copies of single articles from plaintiff's 
journals Requests for copies of journal aiticlcs are handled 
by plaintiff as set out in finding 11. 

38. Plaintiff receives about $6^000 to $7,000 per year for 
permissions gi-anted to individunls to copy journal articles 
(single copies and otherwise) . Such receipts are in addition 
to royalties received from the Institute for Scientific Infor- 
mation, reprint houses and microfilm licensing, 

39. (a) Between 1959 and 196D, annual subscriptions to 
Medicine iroi^eased from about 2,800 to about 5,400, though 
subscriptions decreased slightly from 19G8 to 1969. Annual 
subscription sales increased from about $20,000 to about 
$GO,000; and total annual income increased from about 
$23,000 to about $05,000. Between 1964 and 1969, annual sub- 
scriptions to Pharmacological Reincios increased from about 
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2,600 to about 3,100, though subscriptions decreased slightly 
from 1968 to 1969. Annual subscription sales increased from 
about $19,000 to about $21,000; and total annual income in- 
creased from about $22,000 to about $25,000, Between 1959 
and 1969, annual subscriptions to the Joxumal of Itrnvunol- 
ogy increased from about 2,600 to about 4,700. Annual sub- 
scription sales increased from about $36,000 to oibout $131,- 
000 ; and total annual income increased from about $38,000 to 
abouo $185,000, Between 1959 and 1969, annual subscriptions 
to Gasi "-oenicrology increased from about 4,100 to about 7,000. 
Annuiil subscription sales increased from about. $49,000 to 
about $155,000 ; uiid total annual income increased from about 
$108,000 to about $244,000. 

(b) Bct>vccn 1959 and 1966, plaintiU's annual taxable 
income increased from $272,000 to $726,000. In 1967, it fell 
to $589,000, and in 1968, to $451,000. Plaintiff's four journals 
in suit account for a relatively small percentage of plain- 
tiff's to.al bui-iness; and over tlie years, sucli journals have 
been profitable, except that tlio. Journal of hmmmology 
showed losses in the i^eriod prior to 1961; Gastroenterology 
showed losses in 1967-68; and Phar^nacoloyical Reviews 
sliowed a loss in 1969. Profits from the journals have varied 
from less than $1,000 to about $15,000 annually. Plaintiff-s 
share of the j.^ofits from the journals published under 
contract with medical societies hjis ranged from less than 
$1,000 to about $7,000. E.g., in 1968, profit from Phm^ut' 
colCijical Reviews was $1,154,44 (on sales of about $40,000). 
Thr profit was divided, $1,03U to ASPET and $115*44 to 
plaintiff. In 1069, net income from Gascroenierology was 
$21,312.08 (on sale.s of about $245,000) and $11,532.35 of 
that amount was offset by losses the previous year, leaving 
a balance of $9,779.73. The balance was split between plain- 
tiff and AGA, plaintiff getting $4,8Bi>.86. 

(c) Plaintiff's business appeai*s to have been growing 
faster than the gross national product nv of the rate of 
growth of manpower working in the field of science. 

(d) There is no evidence to diow whether any particular 
instance or instances of unauthorized pliotocopying of 
plaintiff's Journals resulted in the loss of a particular foim 
of revenue to plaintiff. Tt is also concluded that plaintiff has 
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failed to show that it has been hurt, in any substantial do- 
gree, by thtt photocopying practices of NLM and NIH. 

40. (a) NIH (and so far as the record shows, NLM) has 
made no studies to determine the estimated costs over and 
above royalties which would be involved in paying pub- 
lishers for photocopying; part or all of their copyrighted 
journals. The costs involved in such an estimate would be 
essentially the salaries of the people who would make the 
necessary determinations. The Librarian of NIH testified 
that he is unable to make any estimate of such costs. 

(b) In NLM temporarily ceased photocopying arti- 
cles from plaintiff's journals. NLM was able, as a practical 
matter, to flag plaintiff's journals irttn April 27, 19C7 to 
May 29, 1967, in order to refrain temporarily from copying 
from them. The flagging of plaintiff's journals was an ad- 
ministrative statistical operation performed by a library 
technician .n the loon and stack section of NLM. On about 
May 29, 19l7, NLM resumed photocopying articles from 
plaintiff's jnnmals^ and for about 90 days thereafter, NLM 
monitoied such photocopying. Satisfied that such 90-day 
period was a representative sample, NIjM found that it 
would have paid plaintiff about $250 to $300 if it had acceded 
to plaintiff's request for 2 cents royalty per page. The Direc- 
tor of NLM testified that, in his opinior. this was "a very 
nmall sum- -surprisingly small sum.'' ITo^v'over, administra- 
tive costs inv^Mved in the payment of a royalty might be sub- 
stantially greater than the royalty itsolf. 

41. (a) In 1935, there was issued a joint statement by the 
National Association of Book Publishers and the Joint 
Comniittre on Materials for Research regard-ng the photo- 
copying by libraries and like institutions of copyrighted 
materials. The statement, later to become known as the 
"gentlemen's agreement," was the product of meetings and 
discussions between representatives of the book publishing 
industrj and rese£.rch-and-educat^'>n- oriented organizatior s, 
such as libraries. The repi^csentativas were interested in 
working out a practical accommodation of the conflict be- 
tween (i) the legitimate interest of copyright owners not to 
have their works copied without compensation and (ii) the 
needs of scholars and research workers for copies of parts 
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of coi>yriglitc(l works to tisc in piii-suit of sciontilic or litcrnvy 
ifivostimition. Tlu» **^aMitkMm»ira n^rooineiit," nlonjr with the 
inlroductory .sttUpincnt Mccoiiipnnying it, reads as follows: 

Tlio Joint Coiinnittco on Materials for Kcpcarcli and 
tho Roard of Dircctoi^s of the National Association of 
Rook Pnhlishorp, after conferrin;j on tlio problem of 
ronsciontions obf^crvanco of copyrifjlittbat faces rcsoarcli 
libraries in connection with tlio growing nse of plioto- 
^n'a])liic methods of rcpmdnction, have a^^cd npon the 
follo\ving stfltcnient; 

A libraryi archives oflicc^ nnisctnn, or similar institti- 
lU)n ownhip books or periodical volumes in which copy- 
right still stil)sists may make and deliver a sinplo photo- 
gniphic repro<Uiction or iXKluction of a. part thereof to 
a scliolar represent inp in writinjf that ho desires such 
rcprodtirtion in lien of loan of snch nnblication or in 
place oT inantial transcription and solely for the pur- 
poses of re>.^earch; provided 

(1) Tliat the person receiving it is given dno notice 
in writing that ho is not exempt from liability 
to (he copyright proprietor for any infringe- 
ment of copyright by misnsc of the reprodnc- 
tion constituting an infringement under tho 
copyright law; 

(2) That sncli reproduction is made and furnished 
without profit to itself by tlic institution mak- 
ing it. 

The exemption from liability of tlio libmiy, ai'chives 
oflicc or uuisoum heixjin provided for slialf extend to 
every olTiccr, agent or empbyeoof such institution in the 
making and delivery of sudi i-cprmln'^tion when actinj; 
within the scope of his at?thority of employment. This 
oxomj^tion for tlie institution itself carries with it a rc- 
sj)onsibilit3' to w^o that librnry emidoyoos caution patrons 
a^rainst the misuse of copyriglit material repjoduced 
pliotographically. 

Under the law of copyright, authors or their agents 
are assured of "the exclusive ri^ht to print, reprint, pub- 
lisli, copy and vend the conyrighted work^" all or any 
jmrt. This means that legally no indi\'idual or institu- 
tion can reproduce by photography or photo-mechanical 
means, jninieograph or other methods of reproduction a 
page or any part of a book without the written pennis- 
sioa of the owTier of the copyright. Society, by law, 
grants this exclusive rij^lit for a term of years in the 
oclief that such exclusive control of creative work is 
necessaiy to encourage authorship and scholarship. 
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While the ri^ht of quotation without permission is 
not provided in law, the courts have recognized the ri^^ht 
to a "'fair use" of book quotations, the length of a "fair'* 

?uotation being dependent upon the type of work quoted 
rem and the ''fairness'' to the author's interest. Exten- 
sive quotation is obviously inimical to the author's 
interest. 

The statutes make no specific provision for a right of 
a reseai'ch woiker to make copies by hand or by type- 
?.Tipt for his research notes, but a student has always 
l)eep free to "copy'' by lumd; and meclianical reproduc- 
iion J ''rom copyright material are presumably intended 
to take the place of hand transcriptions, and to be gov- 
erned by the same principles governing hand traiiscrip- 
tion. 

In order to guard against any possible infringement 
of copyright, however, libraries, archives offices and mu- 
seums slL0.uld require each applicant for photo-mechani- 
cal reproductions of material to assume full rcsjionsi- 
bility for such copyhig, and by his signature to a forrri 
printed for the j^uipose a^ure tJic institution tliat the 
duplicate being maae for him is for his personal use 
only and is to relieve him of the task of transcription. 
The form should clearly indicate to tlie ap]>licant that 
he is obligated under the lnw not to use the material 
thus copied from lK>oks for any further reproduction 
without the express pennission of the copyiight owner. 

It would not be fair to the autJior or publisher to make 
]x)ssible the substitution of the photostats for the pur- 
chase of a copy of the book itsolf either for an individual 
library or^ for any ix^rmanent collection in a public or 
research library. Orders for photo-copying wliieli. by 
reason of their extensivenoss or for any otlier reasons, 
violate this principle should not be accepted. In case of 
doubt as to whether the f^xcerpt requested complies with 
this condition, the safe thing to do is to defer action 
until the owner of the copyright has approved the re- 
production. 

Out-of-print books should likewise be reproduced only 
with permission, even if this rei^roductioii is solely for 
the use of the institution making it and not for sale. 
(signed) ROBEIIT C. BINKLEY, Chcinnan 

Joint Committee on Mat^^rials for Research 
W. W- NORTON, President 
National Association of Book Publishers 

(b) The i)ractice by libraries of making photocopies has 
existed for at least 50 years. In the 19'jOV — and prior 
thereto — i)lK)tocopying of books and like materials was done 
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principally hy convcntioiinl pliolographic techniques. Start- 
ing about lOGO, the new technology of electrostatic copyiii»r 
nnd other rapid, inexpensive copying techniques resulted in 
a dranuitic increase in the instances and amounts of photo- 
copying. During the past 10 years, the propriety of library 
photocopying has been the subject, of many discussions at 
meetings and confeiv^nccs of library and infornmtion groups. 
In 1057, the Director of NLM noted that "it is possible, if not 
indeed probable, that the jxars would Imng, sooner or later, 
a te?t of the issue in the courts" posed by NLM's photoco]>y- 
iwix net ivi ties and the copyright law. 

(c) rinintiff's principal oflirers hocMnic awaiti of large- 
scale library photocopying hi about 1062. Iinmediatoly there- 
after, plain ti IPs president made his views on the subject 
known to various lil)rary groups. In the course of exchanges 
witli lilirariojis, plaintiff's president learned of the statement 
called the "gentlemen's agreement" and expressed his \ne\v3 
tluueon essentially as follows: The statement is inconse- 
quential to the issues of present-day photocopying because 
(i) it was written in tlic 1930's when copying processes con- 
sisted of blueprints, photostats or microfilm, procxisscs sig- 
nificantly different from those principally used today, (ii) 
one party to the statemejit (National Association of Book 
Pnblishers) is a long-dcfunct organization to which plain- 
tiff never belonged, and (iii) tlie National Association of 
Book Publishers apparently consisted not of periodical pub- 
lishci-s, like plaintiff, but book publishers who wore con- 
cerned with tlie publication (and unauthorized photx>copy- 
ing) of books (or monographs). 

42. (a) In October 1966, defendant's General Scn'iccs Ad- 
ministration issued a handbook, COPYING EQUIPMENT, 
identified by code number FPMR 101-6. The purpose of the 
handbook was to acquaint Government supervisory person- 
nel with tlie various photocopying machines available on the 
market and to encourage Government agencies to make use 
of such machines in an economic and efficient manner. The 
irtrodnction to the handbook notes as follows: 

With the dispei-sal of office copiers throughout Govern- 
ment agencies, the^ need for a good hard look at the 
economy and effectiveness of offico copying services has 
become increasingly e^pparent. Tho uncontrolled acqui- 
sition and use of office copying equipment has often re- 
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suited in uiiecojioiiiiciil ismatclics of user requiromcnts 
with machine capabilities and wasteful practices in 
operatlnjy copying facilities. 

Th>i introduction goes on to say that largo organizational 
uni :s should nmko studies of needs for equipment before mak- 
ing" tuibstantial investments. It is further noted : 

Where such studies have not been made, an inquiry 
into the existing copying facilities will offer a high po- 
tential for savings. As a minimum, a goal of 10% reduc- 
tion in overall copyinr and related paperwork costs 
would bo feasible. This handbook lias been prepared to 
{niide managers and others responsible for ollice copying 
m providing economical and effective copyhig service 
which meets user requirements. 

(b) The "Foreword" to the handbook notes in part: 

Tho impact of document copiers on Federal operations 
lias been substantial just as it has been in commerce and 
industry. At this writing there are at least 202 models 
of copici's available from some 37 different manufac- 
ture!^ or distributors. The United States Government 
alone has installed approximately 55 thousand machines 
and the yearly cost of office copying is estimated at 80 
million dollars. An increasing number of cost-conscious 
executives are concerned about the predictions that this 
cost co))ld double within the next 5 years. 

(c) Chapter III of the handbook is entitled "Legal As- 
pects" and reads as follows : 

Copying Laws 

Copying laws are almost in the same category as speed 
limit laws — people forget they are there. Although the 
former involves much less risk than tho latter, the penal- 
ty can be much greater. Most documents which arc pro- 
hibited by law from being copied have their source in 
State or Federal Government. A partial listing is shown 
in figure 1. In case of doubt, legal advice should be ob- 
tained. 

Copyright Laws 

The most frequently violated law is the Copyright Law : 
namely, that law which prohibits the copying of copy- 
right<jd material without permission. 

The Copyright Law is intended to protect the pub- 
lisher or author from plagiarism. It gives him the right 
to say who may reprodiice his writton or published work, 
and to demand payment for it. However, the current 



widespread use of copying? JnacliiJics in reproducing? lit 
cniry works ^oqs beyond tho qm^stion of pla^iurisir. 
It is beginning seriously to tid'o.ct the sale oi' publislied 
works, sucli as magazines, textbooks, and Icelnncul 
papers. Prior to this time, a nscr of such works desir- 
ing to liavo possession of a copy was obliged to pur- 
chase the publication if he could not borrow it for an 
indefinite period. Today, it is rehiti\'ely simple to mako 
copies of almost any prhitcd matter by means of tho 
oiJico copier. 

Because the copier lias made it easy to reproduce pub- 
lished works, extra precaution is necessary. Where a 
notice of copyright is sliown, either on tlio work itself, or 
bv a general statement in tlio publication, the law is 
clear : it may not be copied unless permission of the pub- 
lisher or autlior is obtained, Where doubt exists as to 
Avliether or not an item is copyrighted, the legal ofllcer 
should be consulted. 

Figure 1, accompanying Chapter III, is entitled "ilatcrial 
That May Not Be Copied" and notes in part: 

1. Congress, by statute, has foi'bidden the copying of 
tho following subjects under certain circumstanco>rf, 
Tiicro arc penalties of fine or im[)risonincnt imposed on 
those guihy of making such -^opies. 

^ ^ 

d. Copyrighted material of any manner or kind with- 
out permission of the copyriglit owner. 

4t tK it .41 }{; 

43. (a) The Board of Regents of NLM (finding 2n(a)), 
at several meetings in 1057, considered the problems of copy- 
right with respect to the operations of NLM. Tlie miiuitos of 
those meetings are not in evidence. However, such minutes 
are discussed in a letter dated December 20, 1065, from Abra- 
ham L. I'aminstein, Register of Copyrights, to The Honor- 
able John L. MeClellan, United States Semite, as follows : 

The new law amended a 1944 Public Health Service 
Aet, which in 195G was further amended by the transfer 
of the Armed Forces Medical Library to tlie newly 
established National Library of Medicine. The Act pro- 
vides, inter alia^ (42 U.S.C. 276) that the Surgeon Gen- 
eral shall "make available, through loans, fliotogmfhic 
or oilier copying procedures or otJienoise^ such materials 
as he deems appropriate . . [Italics supplied] The 1956 
amendment to the Public Health Service Act also pro- 
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vicU's for tlio establisliinent by tlio Surgoon General of 
a Board of Kegcnts, whicli as a part of its duties is tho 
[to ?] prescribe "rules under which the Library will pro- 
vide copies of its publicutioiis or nuiterials." Since the 
provisions of section 3118 arc basically no dilicrent from 
tho pi*ovjsioi»s of the iyr>(> an»cndjiiont. it may be of inter- 
est to ascertain the administrative interpi^ctation of 
that earlier copving provision. 

A study of the n^uintcs of the Board of Regents dis- 
closes that the agenda for tl verv fii^t meeting of tlu: 
Board, on March 20, lOf)?, ii luled tlie distribution of a 
palmer entitled Consideratic ^ for the Formulation of 
Ijoan Policy (of the National ijibrary of Mcdici'if,), That 
paper contains a clear recognition of the copyright 
problem: " .' 

*'To start with, it must be pointed out that there 
are legal restrictions to the unlimited copying of 
published works; restrictions which ai*e vague in 
some respects but wliich have been interpreted fairly 
definitely in most, TJic two most important inter- 
pretations for this problem arc that whole works 
may not be copied and that multiple copies may not 
be made." 

This policy paper was the subject of discussion at the 
meeting of the Board on April 29, 1957^ at which the 
recommendations were approved. It is significant that 
the minutes of that mectm^ disclose the following : 

"Dr. Mumford [the Librarian of Congress] raised 
the question of copyright restrictions. It was stated 
that while the recommended new policy would not ^ 
obviate the copyright problems, it would not raise 
more, and probably raise fewer difiiculties in this 
area than does the current policy." 
Fni-ther evidence that the Board was aware that copy- 
right problems existed apjicarod in the niinntes of tlio 
Board meeting for Sci)tcnibcr 23, 1057, in the following 
notation : 

"The Director [of the Nal ional Library of Medi- 
cine] expressed his concern ^with the continuing vex- 
ing problem of copyright restrictions,' He indicated 
that the Library is proceeding as circumspectly as 
i:)ossiblc, but that it is possible, if not indeed prob- 
able, tliat the years would bring, sooner or later, a 
test of the issue in the courts . . . The Director took 
pains to indicate that despite the difficulties of the 
situation it seemed clear to him that the Library 
could do no other than pursue its present coui^se, 
since a very large part, if not the mapr part, of the 
Ijibrary's services is dependent upon it." 
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The foi-ogoing would appear to indicat<5 that,^ from 
the outset of the eetablishmont of the National Libraiy 
of Medicine, there has been an awareness of the existence 
of copyright restrictions ^vlth respect to the use of the 
copyrighted works in its collections. Nowhere does it ap- 
pear that the policy-making body, the Board of Regents, 
considorcd that the above-quoted provision author- 
izing the Surgeon General to make tne material in the 
Library available by "photographic or other copying 
procedures" was in any way iti derogation of the rights 
granted under tlio copyright law to the proprietor ot the 
copyright. On the contrary, the evidence ijidicates tliat 
the Libra ly attempted to formulate a policy that would 
take due regard or the provisions of tne copj'right law. 
***** 

(b) In 1967, the then-Director of NLM, in discussing the 
problems created by NLM's policy of providing free photo- 
copying services, stated as follows; 

Let us now tiiko a critical look at what has happened 
under these policies. Free photocopying has developed 
beyoJid reasonable hounds. For example, in a roccnt 
study conducted over a tM^o month period, it was found 
that over 50% of all requests received could be fillf^d 
by photocopying journal articles from 125 common jour- 
nal titles of the last five yefirs. . 

On the face of it, this is a need which the printing 
press, not the camera, is designed to fill. *^Vlien a re- 
quest from New York City is received for a phot4:)cop^y 
of an aiiicle which appeared^ in last month ^s JAIM'A, it 
is appareiit that the library is being treated as a cheap 
and convenient reprint service, and not as a library. It 
is felt NLiI should not run a copying service per se; 
NLM must operate as a library, and all photocoj)ying 
done should be an extension of normal library 
operations. 

This statement was made in 1957 with rcferaice to policies 
then in cfTect, before adoption of NLAI's present policies. 

44. The Library of Congress operates a photodxipiication 
service by which it provides photocopies of documents for a 
per-pagc fee. In 1965. electrostatic positive prints (Xerox) 
were provided at from 10 cents to 85 cents per sheet, depend- 
ing on the quantity ordered and other factors. A broclmi-o 
issued by the Library of Congress, effective October 1, 1965, 
stilted in part: 

Photocopying is done by the Library under the following 
conditions: 
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1. Tlio Library will generally inako photodiiplicaU*^ 
of materials in its collections available for i-cscaixih use. 
It pcrfoms such service for research, in lieu of loon 
of the materioJ, or in i)lacc of manual transcription. 
Cci*tain restricted material camiot bo copied. The Li- 
brary reserves the right to decline to moJce photo- 
duplicates requested, to limit the number of cojiics made, 
or to furnish positive priuts in lieu of negatives. 

2. Copyright material will ordinarily not be c'0|^)icd 
without the signed authorization of the copyright 
owner. Exceptions to this rule may be made in particu- 
lar casK.. All responsibility for the use made of the 
phot-oduplicatcs is assumed by applicant. 

There is no Gvidcnco to show the circninstanccs under whicli 
the Library of Congi'css makes "exceptions" to its rule 
against photocopying copyright materials. 

45. The Printing Manaoksibnt Manuai, of defendant s 
Department of Health, Education, and Welfare (in effect hi 
1962 and 1967) stated as follows with respect to copyright: 

4t 4t * « « 

A. General 

Material j "otcctcd by copyright generally n ay 
not be reproducetl in any frfshion^ including plio o- 
copying or similar techniques, without the express 
permission of tlie copyriglit proprietor. Howcve»', 
it has been the widespread practice of libraries to 
have single copies made of copyrighted articles to 
further scholarly research, without consent of the 
cop^Tight proprietor. Therefore, Dei)aitment li- 
braries may malce such single copies, hut every pre- 
caution should be taken to assure that such single 
copying is done only at the written request of an 
employee to further scholarl;- research, 

B. Infrhigevient 

1. Since the Goveriimert may be subject to claim 
or suit for damages, every precaution must bo 
taken to avoid infringement of a copyright by an 
employee of the Department. 

2. Employees should be advised th*it infringement 
of a copyright by an employee of rhe Department, 
not in the performance of his official duties may 
subject the employee to a suit for damages. 

♦ ♦ « 4( ♦ 

46. The current and recent practices of XlII and XLM as 
described in the foregoing findings constitute a fair use. 
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CONCLTTSION OF LiVW 



Upon the foregoing findings of fact, wliich are made a 
part of the judgment herein, the court conchides as a liiatter 
of law that plaintiff is not entitled to reco /cr and its petition 
• is dismissed. 
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